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1 Some elements of this research are based on analysis done by other SOMO researchers e.g. M. Filbri and I. 
Praagman, A Sustainable Balance?, November 1999.  
NB: For the easy reference to a potential investment agreement in the WTO, this document below uses the 
abbreviation MIA (multilateral investment agreement). 
2 UNCTAD, Bilateral investment treaties quintupled during the 1990S - New UNCTAD publication releases 
latest data on the universe of BITs, press release  TAD/INF/PR/077,  15 December 2000 
3 The least developed countries were: Benin, Burkina Faso, the Comoros, Cambodia, Mali, Mauritania, Guinea, 
Chad, Burundi. 
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4 Cameroon, Mauritius, Ghana. 
5 Belgium-Luxembourg Economic Union and Croatia. 
6 UNCTAD, 29 Bilateral investment treaties signed by least developed countries in Brussels, press release 
LDCIII/PRESS/08/Rev.1, 18 May 2001 
7 UNCTAD, Experiences with bilateral and regional approaches to multilateral cooperation in the area of long-
term cross-border investment, particularly foreign direct investment, Note by the UNCTAD secretariat, Expert 
Meeting on Experiences with Bilateral and Regional Approaches to Multilateral Cooperation in the Area of 
Long-Term Cross-Border Investment, particularly Foreign Direct Investment, Geneva, 12 - 14 June 2002, p. 6. 
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8 UNCTAD, Bilateral investment treaties quintupled during the 1990s - New UNCTAD publication releases 
latest data on the universe of BITs, press release  TAD/INF/PR/077,  15 December 2000 
9 UNCTAD, Bilateral investment treaties quintupled during the 1990s - New UNCTAD publication releases 
latest data on the universe of BITs, press release  TAD/INF/PR/077,  15 December 2000 
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10 UNCTAD, Experiences with bilateral and regional approaches to multilateral cooperation in the area of long-
term cross-border investment, particularly foreign direct investment, Note by the UNCTAD secretariat, Expert 
Meeting on Experiences with Bilateral and Regional Approaches to Multilateral Cooperation in the Area of 
Long-Term Cross-Border Investment, particularly Foreign Direct Investment, Geneva, 12 - 14 June 2002, p.29-
30. 
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11 ICSID, “List of Contracting States and other Signatories of the Convention” (see 
www.worldbank.org/icsid/constate/c-states-en.htm) 
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12 UNCTAD, Experiences with bilateral and regional approaches to multilateral cooperation in the area of long-
term cross-border investment, particularly foreign direct investment, Note by the UNCTAD secretariat, Expert 
Meeting on Experiences with Bilateral and Regional Approaches to Multilateral Cooperation in the Area of 
Long-Term Cross-Border Investment, particularly Foreign Direct Investment, Geneva, 12 - 14 June 2002, p.8. 
13 UNCTAD, International Investment Instruments: a Compendium, Volume IX, 2002, p.279 - 285 (text in 
French). An analysis of the model BIT of Burkina Faso shows it is not at all more development friendly. 
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14 Calculations based on UNCTAD, Bilateral Investment Treaties in the Mid-1990s, 1998, p.177-179, 192-193. 
15 UNCTAD, Experiences with bilateral and regional approaches to multilateral cooperation in the area of long-
term cross-border investment, particularly foreign direct investment, Note by the UNCTAD secretariat, Expert 
Meeting on Experiences with Bilateral and Regional Approaches to Multilateral Cooperation in the Area of 
Long-Term Cross-Border Investment, particularly Foreign Direct Investment, Geneva, 12 - 14 June 2002, p. 29-
31. 
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16 M. Filbri and I. Praagman, A Sustainable Balance?, November 1999, p. 31-32. 
17 Only a few details changed e.g. inclusion of the standard formulation of "fair and equitble treatment"  or 
regarding the exchange rate for  compensation of expropriation: see UNCTAD, International Investment 
Instruments: a Compendium, Volume VII,  2002, p. 297-304, and Volume III, p. 167-176. 
18 M. Luz, New Model Russian Bilateral Investment Treaty: A Step Backwards for Foreign Investors, in 
Russia/Central Europe Executive Guide, Volume 11, Number 18, 15th October 2001. 
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19 The main sources have been: M. Filbri and I. Praagman, A Sustainable Balance?, November 1999, p. 31-35; 
UNCTAD, Experiences with bilateral and regional approaches to multilateral cooperation in the area of long-
term cross-border investment, particularly foreign direct investment, Note by the UNCTAD secretariat, Expert 
Meeting on Experiences with Bilateral and Regional Approaches to Multilateral Cooperation in the Area of 
Long-Term Cross-Border Investment, particularly Foreign Direct Investment, Geneva, 12 - 14 June 2002; 
UNCTAD, Bilateral Investment Treaties in the Mid-1990s, 1998. 
20 UNCTAD, Bilateral Investment Treaties in the Mid-1990s, 1998, p. 33:  
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21 Tractatenblad van het Koninkrijk der Nederlanden, 1970, nr 77, p. 10 (publication of Dutch text of BIT with 
Tanzania, signed in april 1970; own translation into English): ‘The agreement applies to: […] investments in 
Tanzania only if the enterprise was approved by the Ministry of Finance under the law on investments.’ For 
investments done by Tanzanians in the Netherlands, no specification of investment is made. 
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22 UNCTAD, Bilateral Investment Treaties in the Mid-1990s, 1998, p. 60. 
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23  Ibidem, p. 61. 
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24 See ibidem. 
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25 The proposals for an mia in the WTO to which to conclusions refer to are those included in the matrix made 
by the WTO “Proposals Presented at the Working Group on the Relationship between Trade and Investment”, 
2002 
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26 Sources: UNCTAD, Experiences with bilateral and regional approaches to multilateral cooperation in the area 
of long-term cross-border investment, particularly foreign direct investment, Note by the UNCTAD secretariat, 
Expert Meeting on Experiences with Bilateral and Regional Approaches to Multilateral Cooperation in the Area 
of Long-Term Cross-Border Investment, particularly Foreign Direct Investment, Geneva, 12 - 14 June 2002 
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27 NAFTA: Northern American Free Trade Agreement; MERCOSUR: association between Brazil, Argentiona, 
Paraguay and Uruguay, joined later by Chile and Bolivia, to create a common market and common political 
structures; ECOWAS: Economic Community Of West African States (16 countries) 
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28 Ibidem, p. 5. 
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EU-US Discuss Changes to BITs negotiated between US and EU Accession 
Candidates, By Luke Eric Peterson, INVEST-SD News Bulletin, Jan.31, 
 
United States and European Union (EU) officials have set a deadline of 1st May 2003 to reach an 
agreement in an ongoing dispute over BITs signed between the US and several countries that 
are candidates for accession to the EU. The European Commission claims that US BITs signed 
with several candidates for EU accession including Poland, Slovakia and the Czech Republic are 
not consistent with European Union Law, and could allow American investors to circumvent EU 
investment rules.  
 
Controversy over the treaties first arose in early 2002, when the EU demanded that candidates 
for EU accession would have to terminate or modify their BITs with the US as a condition of 
accession to the EU. The European Commission had initially suggested that cancelling the 
agreements would be the simplest way of ensuring that they did not conflict with EU law, but 
subsequently backed away from this demand, in hopes of reaching an accommodation with the 
US 
 
While the US has been reluctant to amend the treaties "a move which would draw heat from 
business groups and also require the approval of the US Senate“ talks are now underway 
between the US and the EU to identify possible changes to these BITs. 
 
The European Commission has expressed specific concerns about BITs provisions prohibiting 
local content requirements; guaranteeing protections for capital transfers; and liberalising trade 
and investment in some sectors (such as audio-visual services, air and road transport 
services, and the marketing of air transport services). These latter services were carved out of 
the EU's commitments in the WTO General Agreement on Trade and Services (GATS). 
Accordingly, EU officials worry that any BITs obligations entered into by new EU member 
countries with the United States, would expose these sensitive EU industries to further 
liberalisation.   
 
Sources also express concern that some EU programs, including those in the agricultural sector, 
could come into conflict with the BITs ban on local content requirements. US BITs also protect 
the rights of investors to transfer capital related to their investments, but the EU retains the right 
to restrict capital flows under certain circumstances. Provisions providing for the transfer of 
capital have also proven controversial in recent US investment negotiations with Singapore and 
Chile. 
 
The US had argued that Poland, Slovakia and the Czech Republic should not be forced to modify 
the existing treaties simply because their investor protections are stronger than those accorded 
under EU law. US officials also argued that the demand for modification represented a double 
standard, because some current member states had a 'friendship, commerce, and navigation 
agreements', commercial agreements that were precursors to BITs with the US, and did not have 
to change these in order to join the EU. An initial suggestion by the US, that a written 
understanding be agreed with the EU regarding the appropriate 
interpretation of the controversial BITs provisions, had been rejected by the European 
Commission on the grounds that it would not provide for sufficient legal certainty.  
 
Both parties now appear determined that the treaties can be altered to meet some of the EU 
demands. However, the two sides have set a deadline of May 1 - one year before the date of 
accession of Poland, Slovakia, and the Czech Republic; under the terms of the relevant BITs, a 
minimum of one year's notice would be necessary if the Eastern European nations were required 
by the EU to abrogate their BITs with the United States.  
 
See: www.iisd.org/investment/invest-sd 
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29 UNCTAD, Bilateral Investment Treaties in the Mid-1990s, p. 105-122. 
30 Ibidem, p. 122. 
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Investment Rules Project), November 2002. 
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32 E. Obadia, ICSID , Art. Investment Treaties and Arbitration: Current  and Emerging Issues”, in ICSID News, 
Volume 8, nr 2; W. Rogers, speech at the Inter-American Development Bank Conference on Commercial 
alternative Dispute Resolution in the XXI Century: the Road Ahead for Latin America and the Caribbean, 26-27 
October 2002. 
33 see different pages on the ICC website on arbitration (http://www.iccwbo.org/court/english/arbitration) 
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36 see ICSID website: online decisions and awards 
37 see ICSID website: pending cases. 
38 L. Peterson “All Roads lead out of Rome: Divergent Paths of Dispute Settlement in Bilateral Investment 
Treaties”, Nautilus Institute for Security and Sustainable Development (International Sustainable and Ethical 
Investment Rules Project), November 2002, p.22-23. 
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39 L. Peterson, Art “ Czech Republic Hit With Massive Compensation Bill in Investment Treaty Dispute” in 
Investment Law and Policy Weekly News Bulletin, March 21, 2003. 
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2003 
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41 N. Giarrocca, Art. “The social protest for water in Tucuman” in Defend the glamal Commons, Vol 1 nr 1 , 
February 2002, p. 9-11, at http://www.citizen.org/documents/ACFC0.pdf 
42 See ICSID: pending cases and online decisions and awards; PSI, art. “World Bank arbitration court dismisses 
Vivendi’s claims in Tucuman” (news item 4436 at the www.PSIRU.org/corruption/) 
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43 Ibidem, p. 22; see also ICSID website on pending cases. 
44 L. Peterson “All Roads lead out of Rome: Divergent Paths of Dispute Settlement in Bilateral Investment 
Treaties”, Nautilus Institute for Security and Sustainable Development (International Sustainable and Ethical 
Investment Rules Project), November 2002, p.6. 
45 E. Obadia, ICSID , Art. Investment Treaties and Arbitration: Current  and Emerging Issues”, in ICSID News, 
Volume 8, nr 2. 
46 Art. Latest Arbitration Against Argentine Emergency financial Measures, in INVEST-SD Weekly News 
Bulletin, 7th March 2003, p. 1; added are pending cases at the ICSID website. 
47 The illegality relates to the fact that the state failed to protect citizen’s property rights and disadvantaged some 
citizens against the richest citizens; see E. Aleman, Art. “Has economic justice been serviced in Argentina?”, on 
www.globalinsight.com/perspectives/perspecitivedetail319.htm  
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48 Sources: ICSID website on concluded cases; International Legal Material, , Volume 39, nr 6, November 2000; 
information in the C.V. of Abby Cohen Smutny on the website of White and Case (Limited Liability 
Partnership).  



 

���������	
������������ ���

 �����	;�'5 '-���.	�����������������	�	J��5�������8..��5����� �������������

��.	�������1��������5�	��!����������.������3������	���#���

�

�

=��(���#������

�

V�&'�	����������/�� ����� �����������������	������������������	������������

����������� ��� ��������/� ��������	� ��� ��� ��	�������� ���� ���� ����������� ���

����	�������������������	����������������������	�����������/�����������&'�	�����

���������/������/������	��������������	��		�������.�����������������������

�������.��	�.	���������.�� ��	������������������	�����	� ����� ������/������

���������'8��	����������������������/������������	�������	�����������

�

V� 8�� �'8� ��/��� ���	������� ���� �������� �������� ��� ����	������ �/�������	�

������ ����� .�� /����� �����	� ���� ����������� ��� ���� ����	���� ��� ������ ����

������������	�������	���������������6������������	�������������/����.������

.������� .������� ��/��	� ��� �.��/�����	� ��� ����	���	� ��� ����� ��������	�� '��

	���	�����@������������	������	��������	������������.����	����������/�������	��

$D�����	���������������������������������������	�������/�������	���������	��

����������������/�������/���/�������������1�������	�����/�	�������/�����������

���������	� ��� ��� �'8� ��/��������� ��� ���� 1��� ����� ��� ��������� ���������� ���

��������/���������	������.���.������/���.����������	��������������������������

��/�������/�&'�	����������������������������

�

• 8�������������'8������/��.�����&'��������������������������	;�
�

• 3����	��	���������������������6�	��.��	�������������.���������������������
���������� �����'8�/��	��������� ���������������������� �����	��&'�	�������

�������.�����6�������������	������	��.�� ����<A����*���������	������

���������	��������.�����H������/��	�.�������	����������&'������������<
�����

���� &'�	� .�� ���� A � ��� 5������ &'�	� ������� ����	������ ����������� ������

�	��.��	������� ���� ��� ������� 3��6�	��.��	������ ����������� ����� .��

�������������6��������.����	�������	�������������������	����.��	������������

��������	�������
�����������������������.�����.��������@���
�������	�������

���� ����� ��	� �� .�����6��� ��������J� ���� ��� ��������� ���������� �����

����������������������7��������	����	��������	���	�����������

�

• ������������������������	�����/��
�	���/�&'�	�����������.���������������
.�� ��� ���� ������/� ��� ���� 	����� ��� ���� ���������� ��� ����	������� ����

��		�.������ ����
�������	� ��� ��������� ����������� ����� 9�����/���������:�&'�	�

����� ����� ����������� �������� �����	���	� 	���� �	� �� ������� ���������� ���

����	������� ��������� ���������� �	� ���� ������� ��� ���� &'�	� .����	�� 	����



 

���������	
������������ � �

��������	������ ��������������������/������������	��������������������������	�

������������������	��

�

• ���� ��	�� �������� ������� !���#� ���������� ����� ����� ���� �������/�
�����������	��������'8���������������6�	��.��	��������/��	�����������.����

�����������������	���������	���������� �����������������	� ������������	�����

����� �� &'�� ����� ����� ������ 1��� ���.��	� ����� 	��� ������ �.��/�����	�

�����	�����	���	�/��������
������

�

• ��	��&'�	������������������	�����������	���	�����������	���������
�	��
������/���	������	����������	���.����������������<A��

�

• 3����	��	� ��� ������� ���� 	�/�������	� ��� ��� �'8� ���� ��		�.������ ��� �����.���
����	��������������	�.����	�����.������������������!&�3#����.���	������

/�����������������	��&'�	�����	���/���.����	������!	��������	�������������

����<A#���������������������	�������������������&�3��
��������������������

	����/�����

�

• 8����� �� ��
�� ������ ��� ������ �� &'�� �����	� ���� ���� ������������ ��� ����
�/���������1��������������������	���	�/��������������'8��������1���.���.���

���������������	��������������2�

�

• &���/��/���� ����	������ �	����� 	���������� 	�	���� ��� ���� 1��� �����/����
����	���	� ��� ������ ��	�������� ��� 	��@� ������	������ ����/	��� ���	�� �����

��������
�	���5������������������� ��������	���6��6	������	���������	������

���������	���	�����.���/��/����������������	�	������	�����	��������������	�

��/���.���������	����������������/���������	��'������'8������������� ����

��		�.�����������������	���6��6	������������	����	������	��.���������� ���	�

�����/��.�����	����L���/���������M�&'�	����������������	����6��6	�����

�	�����	�����������������	���

�

�


