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Recent free trade agreements (FTAs) cover more and more liberalization of trade in 
services as w ell as liberalization of investment and protection of foreign (service) investors. 
Indeed, trade and investment have become complementary as trade liberalization makes 
imports of inputs for investors’ operations easier and cheaper, and makes it easier for 
investors to export their products or services to other countries. The EU  argues that 
reciprocity in trade relations, as envisaged by the Economic Partnership  Agreements 

(EPAs), w ill attract investment and increase productivity�.  

It should be noted that “trade in services” in FTAs includes foreign investment in services, 
i.e. foreign establishment by starting new  services operations or buying up  local service 
operators. This is also the case in the W TO  agreement on Trade in Services (G ATS). 
 
A main argument in favour of investment liberalization and protection measures is that they 
create conditions w hich attract “much needed” foreign investment. H ow ever, no study has 
been able to give evidence that investment agreements have resulted in more or better 
foreign direct investment (FD I)�. 

 
African, C aribbean and Pacific (AC P) countries are exporting little services (1.5%  of w orld 
exports in 2000�) nor do they have many investors abroad. This means that EPAs provides 

                                                   
1 European Commission, Economic partnership Agreements  Means and objectives, (viewed on 18 November  at 
http://europa.eu.int/comm/trade/issues/bilateral/regions/acp/index_en.htm) 
2 S. Szepesi, Comparing EU free trade agreements: Investment, ECDPM InBrief 6D, Maastricht, 2004, p. 2 
3 D. W. te Velde, Special and differential treatment in Post-Cotonou Services negotiations, Trade Negotiations Insights, 
ECDPM, May 2004, p. 4-5. 
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much less potential export benefits to the AC P than the EU  w ho is the w orld’s major 

exporter and importer of services� and a major investor. The largest 8 AC P exporters, 

representing more than half of AC P services exports are D ominican Republic, Bahamas, 
Barbados, Jamaica, Kenya, M auritius, N igeria and Zimbabw e. The largest export sectors 

are travel, transport, business services and government services�. The AC P might have a 

potential in exports of health services and services personnel (“mode 4”) in other services. 
H ow ever, the ‘export’ of experienced personnel needs to be w eighed against the needs of 
the country and loss of expertise. 
 
Liberalization of services and importing new  services is a complex issue that needs to be 
accompanied w ith the necessary measures and regulations to reap the possible benefits 
and avoid the current problems of foreign services and their providers in develop ing 
countries. Problems of foreign service providers to be dealt w ith are for instance: the focus 
on rich clients and neglect of poor consumers (e.g. in w ater, health and financial services), 
domination of the market and resulting abuses, focus on short term profits and repatriation 
of profits. 
 
By indicating the options and dangers the AC P countries and their populations might face 
w hen negotiating services and investment liberalization in future EPAs, and by highlighting 
w hich provisions should be incorporated in EPAs for such negotiations to be of benefit to 
the AC P, this paper hopes to contribute to civil society discussions about EPAs and provide 
some advice to avoid the w orst case scenario. 
 
 

A. Possible outcomes of epa negotiations on services and 
investment 

 
It is not clear yet in w hat liberalization of services and investment the EPA negotiations 
might result.  In order to have an insight in the possible outcome of the EPA negotiations 
as they are currently under w ay, this paper looks at: 

1. w hat the EU , the  strongest negotiator, w ants to achieve as incorporated in its 
mandate to the European C ommission (EC ) w ho is the EU  negotiator; 

2. w hat G ATS rules say about regional agreements that liberalize trade in services; 
3. w hat kind of liberalization of investment and trade in services has been 

achieved in FTAs w hich the EU  signed w ith other countries or regions; 
4. w hat w as agreed so far betw een the ÉU  and the AC P. 

 
 

                                                   
4 WTO, World Trade Report 2004, p. 21 (Appendix Tabel IA.2) 
5 D. W. te Velde, Special and differential treatment in Post-Cotonou Services negotiations, Trade Negotiations Insights, 
ECDPM, May 2004, p. 5. 
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1.  The EU mandate6 
 
The EU  w ants the negotiations on trade in services to aim at: 
 
���� enhancing cooperation in all trade areas  
���� an asymmetrical liberalization process by w hich AC P countries w ill be allow ed a certain 

level of ‘flexibility’ depending on their level of development 
���� consistency w ith the relevant W TO  and G ATS rules 
���� a transition period:  no more than 10 years for the EU  liberalisation commitments; 

flexible period for AC P countries, taking into account the constraints and development 
level;  

���� at least the same arrangements betw een AC P countries as the AC P countries app ly to 
the EU ; 

���� liberalization of maritime transport, unrestricted access to the international maritime 
transport market, non-discriminatory treatment of the parties’ ships, and support the 
AC P States’ efforts to develop and promote cost-effective and efficient maritime 
transport services (Article 42 of the C otonou Agreement);  

���� exceptions for audiovisual services; 
���� progress in liberalizing of procurement of goods en services by governments through 

full transparency in procurement rules and seeking to negotiate progressive 
liberalisation and prohibition of discriminatory measures of procurement markets 
(provision on government procurement might also include measures on how  
governments have to buy services, including foreign services). 

 
The EU  w ants the negotiation process on trade in services to be conducted as follow s: 
 
���� The negotiations should start early enough to be concluded by the end of the 

preparatory period, or should start in 2006 at the latest if negotiations are postponed 
justified by particular economic, social and environmental constraints by the AC P 
countries. D ue preparations should proceed the negotiations.  

���� N o new  or more discriminatory measures against foreign services and service providers 
should be introduced by either party after the beginning of the negotiations betw een 
the regional group ing and the EC . 

 
 
The EU  mandate (art. 6.2.) to negotiate investm ent liberalization aims at: 
 
���� A regulatory framew ork for foreign investors based on princip les of non-discrimination, 

openness, transparency and stability, and general princip les of protection of foreign 

                                                   
6 adopted by the Council on 17 June 2002; to be viewed at: 
http://www.epawatch.net/general/text.php?itemID=71&menuID=24 
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investors as far reaching as already agreed in the competent international fora or 
bilaterally. 

���� Enhancing and stimulating mutually beneficial sustainable investment betw een the 
parties of an EPA "in accordance w ith the objective of 'reducing and eventually 
eradicating poverty' ". 

���� Respecting the respective competencies of the EU  and its M ember States w ho have the 
competence of negotiating more far reaching negotiate investment agreements as 
reflected in bilateral investment agreements (BITS). 

���� Seeking to negotiate further opening of the cap ital market and liberalization of cap ital 
flow s beyond those linked to direct foreign investment, taking into account the need to 
develop an appropriate regulatory framew ork. 

���� C oherence betw een cap ital market obligations made w ithin the framew ork of EPAs and 
other relevant agreements, including commitments under the G ATS.  

 
 

2. GATS possibilities for differential treatment of developing countries 
 
The G ATS agreement (Art. V ) has provisions that discip line agreements to liberalize 
services betw een tw o or more parties. Such agreements should liberalize services sectors 
substantially and eliminate existing and future measures that discriminate, especially 
betw een domestic and foreign services. H ow ever, the conditions for liberalization by 
develop ing countries that are parties such free trade agreements on services can be more 
'flexible'. This means that not all services sectors need to be covered by the free trade 
agreement and that particularly the prohibition of discriminatory measures can be done in 
accordance w ith the level of development of the countries concerned.  D evelop ing 
countries are allow ed to provide among themselves more favourable treatment to services 
providers ow ned by "natural persons" (G ATS Art. V .2.b. and V .6) - w hich w ould be 
app licable among AC P parties to EPAs. 
 
D iscussions are taking p lace at the W TO  in the context of the current G ATS negotiations to 
interprete G ATS Art. V . Some proposals w ant to ensure that free trade agreements that 
include services do not exclude many sectors w hile eliminating substantially all 

discrimination against foreign services and their providers�. O ne of the points of discussions 

is how  to interprete a "reasonable time-frame" to eliminate discriminatory measures: does 
this mean 10 years or more? W hen liberalization of certain services sectors does not take 
p lace at the time the agreement enters into force but w ill be covered by future talks, does 
this mean Art. V  is adhered to?  
 
These discussions indicate that some W TO  members might not be keen in allow ing much 
flexibility under Art. V , and that the level of asymmetrical liberalization allow ed in services 
liberalizations under EPAs, as envisaged by the EU  mandate, is not w ell defined. This might 

                                                   
7 Interview on 3 November 2004 with the C. Dominguez of the Permanent Mission of Chile to the WTO, Geneva. 



Liberalization of Investment and services in epa negotiations 
 
 

5 
 

put pressure on the EPA negotiations to try and make quite some liberalization 
commitments. In addition the G ATS C ouncil for Trade can scrutinize the implementation of 
such free trade agreements (G ATS Art. 7).  
 
 

3. EU FTA's achieve different levels of liberalization services, 
investment and capital flows8 

 
The EU  has so far signed FTAs w ith different degrees of liberalization of services and 
investment. The Trade, D evelopment and C ooperation Agreement w ith South-Africa 
(TD C A, signed in 1999) and the Euro-M editerranean Association Agreements (M ED  
agreements signed w ith individual countries betw een 1995 and 2002) do not have 
provisions that lead to direct liberalization of investments and services. They contain 
clauses that allow  such liberalization under the agreement in the future. These FTAs contain 
provisions to promote investment flow s betw een the parties of the FTA, including through 
simplifying procedures and technical assistance.  
H ow ever, these FTAs provide that cap ital flow s related to investment (e.g. profit 
repatriation) should not be restricted as is foreseen in the G ATS agreement (Art. XI) and 
commitments by IM F members. In the long run these FTA aims at full liberalization of 
cap ital movements (also non-FD I related)! 
  
The FTAs w hich the EU  signed w ith M exico (in 1997) and C hili (in 2002) are much more far 
reaching. In addition to provisions of free movement of payments and cap ital, they provide 
market access and protection measures for foreign services and foreign service, mostly 
similar to those in G ATS. Exceptionally, the EU  - C hile FTA also grants full national 
treatment to EU  investors in the agricultural and manufacturing sectors. 
 
The FTAs concluded by the EU  generally do not have so much far reaching provisions 
about protection of investors as BITs. M ore comprehensive BITs are concluded by the 
member states w ho, so far, w anted to retain their pow er to negotiate BITs and did not 
w ant the EC  to have such pow er/competence.  
In some regional or bilateral FTAs, reference is made that BITs can be negotiated w ith EU  
member states to provide for further protection of foreign investment.  
 

                                                   
8 Most information from this paragraph is mentioned in: S. Szepesi, Comparing EU free trade agreements: Investment, 
ECDPM InBrief 6D, Maastricht, 2004; H. Ullrich, Comparing EU free trade agreements: Services, ECDPM Inbrief 6C, 
Maastricht, [2004]. 
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4. Directions already taken in the EPA negotiations and options left 
 

B ox: O p tions and  decisions by the EU  and  A C P to negotiate liberalisation 

of services (1) 
 
W hile AC P countries are in princip le not obliged to start negotiations, the EU  and 
the AC P did agree to extend their partnership  to encompass the liberalization 
of services in accordance w ith the provisions of G ATS (C otonou Partnership  Agreement/C PA articles 
41-43). There are further provisions for maritime services, information and communication 
technologies, information society, and tourism. 
The C PA also incorporates a reaffirmation of G ATS commitments and emphasises 
the need for S& D  [special and differential treatment] for AC P supp liers of services, such as through 
consideration to the AC P states’ priorities in the European C ommunity (EC ) schedule and through 
strengthening the AC P supp ly capacity.  
 
The all-AC P phase 1 of EPA negotiations, w hich began in September 2002, concluded 
that services liberalisation in an EPA should be progressive, based on a positive list, adapted to 

the level of ACP countries and their sectors and specific constraints, and underpinned by 

principles of S& D , asym m etry and positive regional discrim ination. 

The EC  agreed to discuss liberalisation in mode 4 (temporary movement of natural 
persons) in the context of EPA negotiations. This issue is sensitive for the EU  but crucial for the AC P.  
The EU  and the AC P also agreed that support for the development of services sectors should be 
provided to AC P countries w ithin the context of EPAs, but there is disagreement over the need for 
additional funds that can be used flexibly and rap idly (as requested by the AC P) as opposed to no 
additional funds (the position of the EU ) beyond existing European D evelopment Funds (ED F) 
commitments.  
Finally, w hile the EU argues for a G ATS-plus agreem ent, the ACP group is unlikely to w ant to 

proceed (significantly) beyond com m itm ents in the G ATS. 

 
O ptions for negotiating services under EPA s…  

There appear to be four w ays forw ard for EPA services negotiations: 
1. N o services agreement or new  resources. 
 
2. N o services agreement but some S& D  options, such as additional resources for the development of 
the AC P services sector or AC P services exports. 
 
3. A limited services agreement. N o AC P commitments beyond G ATS but new  EU  commitments and 
inclusion of several S& D  options. 
 
4. Advanced services agreement, w ith both the AC P and the EU  committing beyond 
G ATS. 

 
(1) Author: D irk W illem te Velde, “Special and D ifferential Treatment in Post-C otonou 
Services N egotiations”, in Trade N egotiation Insights (published by EC D PM  and IC TSD ), M ay 2004, p  4-5 (view ed 

at: http://w w w .ictsd.org/tni/tni_english/TN I_EN _3-3.pdf); em phasis added 
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The EU  and AC P have thus agreed to use asymmetrical liberalization process of trade in 
services betw een the EU  and AC P as allow ed by G ATS. It seems that the parties might 
w ant to exclude quite some services sectors the liberalization process and that provisions 
for further liberalization and elimination of discriminatory measures in the future might be 
integrated. The EU  and AC P, how ever, go beyond the much w eaker formula of 
liberalization as contained in the EU -South Africa TD C A agreement. The road maps, as 
described in the next paragraphs, provide some more insight. H ow ever,  much needs to 
clarified and w orked out, including w hat pressure to liberalize might come from Art. V  of 
G ATS. Also, the road maps indicate that many national impact assessments on trade in 
services are still taking p lace. It remains to be seen how  these assessments w ill influence 
the negotiations as p lanned. 
  

���� The road maps cover trade in services and investments, but to 
different degrees 

In the "road maps"� that set out the negotiation issues and time schedules betw een the 

different AC P regions and the EU , the issues of trade in services and investment promotion 
and protection are a recurring feature: 
 
� The C entral African region w ill undertake technical w ork on trade in services and on all 

trade related issues, including on policy objectives related to investment. These issues 
constitute tw o of the three areas for negotiations w ithin the perspective of regional 
integration and w ill be dealt w ith betw een February 2005 and July 2005 after impact 

assessments in 2004�	. Betw een September 2005 and July 2006, options to liberalize 

trade in services w ill be analyzed and integrated the first draft text of the EPA 
agreement. 

 
� The W estern African region�� decided that, of the three technical sessions betw een 

September 2004 and September 2005 to set the EPA framew ork, the second session 
w ill make assessments of trade in services, and the third session w ill define the 
objectives and procedures related to investments (as w ell as competition and 
intellectual property rights). M arket access negotiations in trade in services w ill be 
prepared betw een September 2005 and September 2006, and negotiated from 
September 2006 onw ards up  to the signing of the EPA at the end of 2007. The EPA 
discussions w ill also cover promoting inflow  of foreign cap ital through "transparent, 

stable and feasible conditions"��. 

 

                                                   
9 Information based on: Joint Report on the state of  play of regional EPA negotiations, 10 November 2004; and the road 
maps viewed at http://europa.eu.int/comm/trade/issues/bilateral/regions/acp/regneg_en.htm 
10 Feuille de route des négociations des Accords de Partenariat Economique (APE) entre l'Afrique Centrale et l'Union 
Européenne, 16 July 2004. 
11 Road Map for Economic Partnership Agreement Negotiations between West Africa and the European Community, 4 
August 2004. 
12 Ibidem, p. 4, paragraph 22. 
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� The Eastern and Southern Africa (ESA) region�� integrated trade in services and 

investment issues in their w ork programme as tw o of the six negotiation clusters, and as 
potential regional priority areas for capacity building and negotiations. The 
negotiations should take p lace until D ecember 2005 and continued up to end 2007. 

 

� The C aribbean region�� decided that technical and high-level negotiation meetings, 

from N ovember 2004 to September 2005, w ill include a cluster on services and 
investments. 

 
� The Southern African (SAD C ) region�� identified trade in services and trade related 

issues (w hich normally relate to investment, competition and intellectual property rights 
issues) as potential areas for setting priorities and substantive negotiations from 
January 2005 onw ards. 

 
� The Pacific region is still in a process of identifying important issues for the 

negotiations, especially related to regional integration. The few  examples given about 
the potential to be integrated in the EPAs issues include investment, services and 

tourism�
. In order to prepare the negotiation positions cooperation on investment 

issues w ill be sought w ith the O EC D . The O EC D  is currently building consensus on a 
Policy Framew ork for Investment, i.e. non-binding guidelines ("a non prescriptive 
operational guide") for develop ing countries on w hat policies they have to implement 
to attract foreign direct investment��. 

 

The 'road map' of the C entral African region�� p rovides the most detailed insight of w hat 

technical w ork w ill be done on trade in services and is very similar to the road map of the 

W est African region��. O n 15-18 February 2005, trade in services w ill be evaluated, 

potential exports from the region defined and support measures identified. The technical 
people present w ill include specialists on financial services, electronic commerce, cultural 
services and intellectual property rights, and immigration. Betw een M arch 2006 and June 
2006, conditions and modalities for liberalizing trade in services w ill be proposed and a 
draft text for the EPA agreement w ill be finalized.  
The services areas that w ill looked at from a perspective of improving competitiveness are 
transport, w ater, electricity and telecommunications because they reduce costs of 
                                                   
13 Negotiations of an EPA with East and Southern Africa: Joint Roadmap,  
7 February 2004. 
14 EU-ACPs: EU and Caribbean progress in initial phase of EPA negotiations 
Brussels, 16 July 2004, viewed at http://europa.eu.int/comm/trade/issues/bilateral/regions/acp/regneg_en.htm 
15 SADC- EC Joint Road Map for the Economic Partnership Agreement Negotiations, 15 July 2004. 
16 European Commission, Pacific ACP-EC EPA negotiations - Joint Road Map, 15 September 2004. 
17 The main issues identified all relate to protection of investment and are problematic, seethe  OECD document of 24 
May 2004: DAFFE/IME/TF (2004)1 at www.oecd.org. 
18 Feuille de route des négociations des Accords de Partenariat Economique (APE) entre l'Afrique Centrale et l;Union 
Européenne, 16 July 2004. 
19 Road Map for Economic Partnership Agreement Negotiations between West Africa and the European Community, 4 
August 2004. 
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production. Political reforms, public-private partnerships, and financing of these, are 
envisaged. C apacity building in the financial sector, w hich has an impact on financing 
investments, is a priority area. The same paragraphs appear in the road map of W est 

Africa�	. 

 
Based on monitoring the EU 's trade negotiations, it seems that EU  w ill be interested 
liberalization of infrastructure services (including w ater and telecom), maritime transport, 

tourism and financial services, w hich poses many challenges for AC P governments��.  

 
O n investm ents, the 'road map' of the C entral African region�� indicates that the w ork to 

be done relates to rep lacing national investment rules by those of the Investment C harter 
of the Economic and M onetary U nion of C entral Africa.  
 
Relating to investment provisions, the road maps are geared tow ards regional regulations 

to eliminate discrimination and lack of transparency in national investment regulations��, i.e. 

to protect and promote foreign direct investment. This means that the EPA negotiations 
might discuss and negotiate investment issues w hich the AC P rejected in the current W TO  
D oha round of negotiations.  It is also w orrying that the EU  mandate does not include 
particular cooperation measures to promote sustainable investment in AC P countries, 
w hich is reflected in the road maps. 
 
 

B. What epas need to avoid  
 
Some of the FTAs signed by the EU  contain far reaching liberalization measures of 
investment and services trade w hich might have negative impacts on develop ing countries 
and w hich should be avoided in EPAs. These measures include: 
  
���� A broad  definition of investm ent, including investment in real estate and short term 

portfolio investment (in securities such as bonds and shares/stock); 
���� requirements for preferential progressive and  reciprocal liberalization of trade in 

services, w hich does not respect Art. V  of G ATS that allow s non-reciprocity for 
develop ing countries and taking into account the level of development; 

                                                   
20 Road Map for Economic Partnership Agreement Negotiations between West Africa and the European 
Community, 4 August 2004. 
21 see for instance: www.gatswatch.org; M. Vander Stichele, Critical Issues in the Financial Industry, March 
2004, chapter 6, at www.somo.nl. 
22 Feuille de route des négociations des Accords de Partenariat Economique (APE) entre l'Afrique Centrale 
et l;Union Européenne, 16 July 2004. 
23 See for instance: European Commission, EPA Negotiations: Rules related issues, viewed at 
http://europa.eu.int/comm/trade/issues/bilateral/regions/acp/rules_en.htm 
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���� liberalization according to G ATS rules and extensive list of sectors to be liberalized as 
such; 

���� measures to protect foreign (services) investors and trade in services through princip les 
of non-discrimination such as (1) national treatment i.e. foreign companies should not 
be treated "less favourable" (!) than national ones (in G ATS, the national treatment 
princip les only app lies for sectors listed for liberalization and w ith no exemptions 
made), and (2) equal treatment of all foreign investment or services (M ost Favoured 
N ation/M FN  princip le). The latter princip le is dangerous if a country has signed an 
agreement w ith more favourable treatment of investors and services through another 
agreement and does not exclude such treatment in a new  agreement it signs. In G ATS, 
the M FN  princip le app lies to all services sectors, w hether liberalized through listing in 
the country’s “schedule” or not;  

���� lim iting the host governm ent to regulate and  set conditions to foreign services and 
investors to enter its market once sectors are listed in the agreement to be liberalized. 
G overnmental measures w hich could be prohibited are for instance restrictions on 
number of service supp liers or service operations in a country, on the amount of foreign 
cap ital that can be invested in domestic firms (i.e. full take-over should be made 
possible and no obligation to engage in a joint-venture), etc. These reflect the 
prohibition on governmental measures in the G ATS article on market access (Art. 
XVI).In general, most obstacles to foreign services and investors are seen as coming 
from opaque regulations and standards or qualification requirements w hich hinder 
entry, operations and profit making of investors or services providers. M easures in FTAs 
aim that regulatory restrictions should not result in unnecessary barriers to trade. 

- Agreeing to negotiate mutual recognition of each countries’ authorization 
or operational requirements such as qualifications and standards can also 
undermine countries stringent measures or evolution to prioritize more 
sustainable services; 

���� covering sectors w hich are not so much liberalized under G ATS such as maritime 
transport and financial services; 

���� cap ital m ovem ent requirem ents and  liberalization, w hich can have an impact on 
financial stability if the exception to the measures below  are not w ell designed: 

- liberalization of investment related payments and cap ital movements, 
including profit repatriation; 

- a standstill on any new  restrictions on payments abroad;  
- progressive elimination of restrictions on payments; 
- international payments can be made in freely convertible currency; 
- aiming at liberalising all cap ital flow s��: this could lead to unstable cap ital 

flow s and dep letion of reserves in foreign exchange, w hich ultimately could 
lead to devaluation and economic difficulties. The Asian financial crisis in 
1997-98 w as amongst others a result of full liberalization of cap ital flow s. 

���� liberalization of governm ent procurem ent; 

                                                   
24 See for instance art. 33.2. of the TDCA between the EU and South Africa 
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���� provisions to decide or negotiate on progressive liberalization of investm ent, services 

and  cap ital flow s in the future. This is done by different formulas stated in the 
agreements such as: 

- further consultations to facilitating eventual full liberalisation, w ithout a 
specific timetable or specific conditions; 

- further investment protection measures are to be negotiated in BITs w ith 
individual EU  states, including on compensation for expropriation 

- setting a date (e.g. "no later than 3 years" after the agreement entered into 
force) for seeking additional liberalisation, e.g. for the liberalisation of the 
movement of natural persons25 

- a C ouncil, e.g. a “C ooperation C ouncil”26, and committees are set up by 
the FTA to make recommendations or decide on starting or expanding the 
liberalisation of services, the schedules of services sectors to be liberalised, 
better treatment of investors, in the future. The problem w ith such w ith such 
joint bodies is that there might be little aw areness about their decisions and 
timetable and thus little accountability of additional liberalisation processes 
that take p lace far from public and parliamentary scrutiny; 

- review ing w ithin a particular time frame the legal framew ork for investment 
and investment flow s; 

- regularly review ing the implementation of the services provisions; 
- ensuring consistency w ith investment agreements agreed in other  

international fora and observance of the G ATS agreement. This means that 
compliance w hat is continuously agreed in multilateral negotiations also is 
being reinforced by regional agreements; 

- later incorporating w hat has been agreed in other fora such as the W TO ; 
���� special provisions to liberalize financial services (e.g. banks, insurance companies, 

securities dealers, pension fund management) w hich can influence the stability of the 
financial system of a small host country��:  

� allow ing the other party financial services to offer new  services; this reflects the 
far-reaching G ATS U nderstanding on C ommitment in Financial Services and 
disregards the need to assess new  products for their impact on financial stability 
of the host country and the benefit to (poor) consumers; 

� national treatment (=  not less favourable treatment) w hen a financial investor 
enters a country and w hen the financial investor is already established, included 
for activities such as acquisition (mergers) and sale of commercial operations 
(= disinvestment); 

� the provisions for prudential measures to avoid financial crises, problems for 
consumers or investors, etc. are based on those of the G ATS and should not be 

                                                   
25 See art. 101 o fthe EU-Chile Agreement. 
26 In the case of the TDCA between the EU and South Africa: this Cooperation Council has to make recommendations to 
include further liberalisation of services under the TDCA by January 2005 (art. 30)  
27 See chapter 6 in M. Vander Stichele, Critical issues in the financial industry, SOMO, March 2004 (see www.somo.nl) 
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“more burdensome than necessary”,  be made public and be according to 
international standards; this might limit the freedom of financial supervisors; 

� a special C ommittee on Financial Services in the EU -M exico G lobal Agreement 
(Art. 23, 24), consisting of financial services officials from the European 
C ommission, individual EU  M ember States and M exico, has once a year to 
oversee the implementation of the Financial Services C hapter and assist the 
Joint C ouncil in decisions on further liberalization of financial services.   

 
�

C. Positive provisions that could make epas more beneficial 
�

In the FTAs w hich the EU  concluded, some provisions could have a positive effect or avoid 
a w orst case scenario, such as: 
 
���� cooperation on particular services sectors such as telecommunication, postal services, 

energy, transport, tourism, financial services, audiovisual services,  through for instance: 
support for a sustainable development of the sector (environmentally friendly, respect 
for local communities), improve access of inhabitants to affordable and reliable services, 
training and information exchange including on accounting, supervision and regulation 

of financial services��, p romoting the diversification of productivity in the services 

sector; 
���� investment promotion en cooperation such as: information-sharing about investment 

legislation and investment opportunities, stimulating investment by or for small and 
medium-sized enterprises, technical assistance; 

���� cooperation to protect the interests of consumers such as information exchange on 
dangerous or prohibited products and better provision of information to consumers on 
prices or characteristics of services offered��; 

���� review ing the im pact of the FTA  on improvement of services, sustainability, anti-
poverty; 

���� positive listing of sectors to be subject of liberalization of trade in services or 
investment: only those sectors exp licitly mentioned in a schedule can be liberalized, the 
schedule allow s exemptions to be made of specific provisions in the FTA; 

���� retaining freedom  to regulate and  introduce new  law s on investment and restriction 
of cap ital movements, ow nership  of land, rights granted to indigenous people, and to 
retain C entral Bank autonomy (see EU -C hile FTA). C hile has a legislation that taxes FD I 
related cap ital that leaves the country before a certain time-frame (e.g. one year), w hich 
is praised by financial experts for its positive effect on financial stability but is attacked 
by trade and investment negotiators aiming at free movement of cap ital. 

                                                   
28 See for instance art.55, 56,57 59,60, 63 of the TDCA between the EU and South Africa 
29 See for instance art. 64 of the TDCA between the EU and South Africa 
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���� if free movement of cap ital flow s is aimed at, clear exemptions for situations of 
difficulties in exchange-rate or monetary policy, and balance of payments; conditions to 
do so should not be too stringent nor limited in time; 

���� support for regulation of financial services, cooperation betw een supervisors of 
financial services; 

���� if national treatment (N T) is included in EPAs, sectors should be excluded so that N T 
does not app ly to those sectors, such as excluding foreign ow nership of public 
companies or new ly privatized companies, agriculture, financial services, new s agencies 
or audiovisual services (see EU -Jordan en EU -C hile agreement); how ever, w hat is less 
positive is that these exemptions are to be review ed at a certain time set by the FTA 
and that attempts w ill then be made to reduce the exemptions. 

���� the d ispute settlem ent m echanism  does not contain arrangem ents w hereby the 

investor can take the governm ent to an international and  unaccountable tribunal;  

���� if disputes are to be settled through setting up  an arbitration panel, p rovisions�	 should 

be made to ensure fair treatment en due timing, independent arbiters, and fair 
procedures for implementation; transparency of the procedures and disclosure of the 
arbitration discussions before the decision of the arbitration panel is not yet included in 
FTAs w hich goes against recent small p rogresses made in BITs w here one hearing in 
could be monitored by the public and W TO  arbitration has been open to accept amicus 
curiae briefs (letters w ith op inions and advice of N G O s);  

���� disputes on financial services and investors should be done by arbiters w ho are experts 
in financial services and are appointed w hen the FTA starts operating; 

���� setting up  contact points w here services providers form the FTA countries can make 
enquiries; 

���� prom otion of services developm ent and  regulation (not only promotion of export of 
services as foreseen in G ATS); 

���� the right to regulate and specifying the government’s universal access obligations: 
such provisions exist in the G ATS Telecommunication Reference paper but are limited 
by conditions (in art. 3) that such measures should be administered in a “transparent, 
non-discriminatory and competitively neutral manner and are not more burdensome 
than necessary for the kind of universal service defined by the M ember”.   

  
 

D. Going beyond gats 
 
W hile G ATS allow s non-reciprocal liberalization of services in regional agreements, a far 
reaching implementation of this princip le could mean that least develop ing countries 
should not liberalize their services (and investments) and that the EU  w ould liberalize their 
services beyond w hat they committed under G ATS, for instance on mode 4 as they seem to 
have initially agreed upon (see box above). 
                                                   
30 See for instance articles 37-43 and annex 43 and appendix 1 of the additional decision of the EU-Mexico Joint Council 
on 27 February 2001 to the EU-Mexico Global Agreement  
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An important aspect for supporting the development of the AC P services sector is w hether 
additional financial resources might be provided to do so. In the G ATS, the few  articles in 
favour of supporting AC P services in the light of improving their export capacities (see for 
instance G ATS Art. IV ) are difficult to app ly and non-binding or not enforceable. To have 
easy to use mechanisms and financial resources to support the sustainable development of 
AC P services w ill require to go beyond G ATS provisions and make available extra funds. 
Imports of new  services and presence of foreign service providers also request additional 
funds for new  regulations and supervision, e.g. in the financial industry sector (banks, 
insurance including health insurance, pension funds). 
 
So far the G ATS failed to negotiate a protection mechanism against the harmful surge of 
services imports, an emergency safeguard clause, w hich the EU  is so far opposing in the 
current G ATS negotiations. In order to protect against negative aspects of EU  services 
imports after liberalization, EPAs could at least develop an easy to use emergency 
safeguard mechanisms. 
 
 

E. Conclusion 
 
D ifferent options for the negotiations are still possible, from refusal to negotiate on 
services and investments to including or excluding some of the FTA measures described 
above. There is an urgent need for the p lanned impact assessments to exp lore the effects 
of those different options, not only based on economic criteria but also social and 
environmental criteria. Such assessment cannot take p lace w ithout inputs from different 
stakeholders and improved transparency of the negotiations and setting up  information 
provision mechanisms for parliamentarians, civil society and small p roducers.  M ost of all, 
such comprehensive assessments should be taken into account during the discussions and 
negotiations. 
 
As long as the w ider impact of EPA provisions on liberalization of services and investment is 
not assessed and publicly discussed, they should be excluded from EPAs. O nce 
liberalization of services are included in an EPA,  Art. V  of G ATS app lies and it might 
become difficult to exclude many services sectors from the EPA liberalization process. 
 
O ther options and alternatives to services and investment liberalization should be exp lored 
and identified to guarantee that foreign and domestic investments, development of 
services and trade in services contribute to sustainable development, better access by the 
poor, the needs of the economy and society of the host countries, and improvement of 
quality.  
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