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1. Introduction

1.1. Background

In July, the United Nations (UN) will convene the Third Conference on Financing for Development
(FfD3) in Addis Ababa, Ethiopia. The outcome of that conference, which will be negotiated and
agreed upon by Member States, should significantly contribute to and support the implementation
of the post-2015 development agenda." In particular, the outcome of FD3 will influence two subse-
quent inter-governmental negotiations:

O the Post-2015 Summit, which will define the sustainable development agenda; and

O COP21 of the UN Framework Convention on Climate Change (UNFCCC), which will hopefully

result in a new agreement to address climate change.

The private sector is being assigned an increasingly prominent role in all these processes on the
basis of the recognition that private sector investments contribute to sustainable development.
However, it is also widely documented that business activities can have adverse impacts on the full
spectrum of human rights,? from labour rights abuses to environmental destruction that threatens
the right to health (see Box 1). These impacts undermine development outcomes.

To ensure that domestic and international investments respect human rights and support sustainable
development, states must adopt a regulatory framework that offers effective means of legal protec-
tion against business-related human rights abuses and provides remedy for those harmed. This
policy paper, prepared for the FfD negotiating session in New York from 13-17 April 2015, makes
recommendations that must be included in the FfD3 Outcome Document in order to ensure that the
private sector’s contribution to development is carried out in a manner that respects human rights
and the environment.

Box 1 | What are human rights?

“Human rights are rights inherent to all human beings, whatever our nationality, place of resi-
dence, sex, national or ethnic origin, colour, religion, language, or any other status. Human rights
identify the minimum conditions for living with dignity. Under international human rights law,
states have a three-part obligation to respect, protect and fulfill human rights. "

The obligation to protect is an obligation to take measures to prevent, regulate, investigate and
prosecute actions by private actors, including business entities that violate the rights of individ-
uals subject to that state’s jurisdiction.* In the human rights field, international law obligations
may be assigned to non-state actors too.> The extent to which human rights obligations already
apply directly to companies has been the subject of a good deal of discussion in recent years.®
The UN Guiding Principles on Business and Human Rights (UNGPs), explained in Box 2, reaffirm
the state duty to protect and identify the responsibility of all business enterprises to respect
human rights.

In this briefing paper, human rights refer to the whole spectrum of civil, political, economic, social
and cultural rights. As recently identified by the UN Independent Expert on the issue of human
rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable environ-
ment, human rights law includes both procedural and substantive obligations relating to the
environment.’
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The report is structured in three parts. After this introduction, part one discusses the general princi-
ples regarding corporate accountability and the need to integrate it into the FfD3 Outcome
Document; and the second part deals with the relevant subsections of the zero draft of the Outcome
Document, while the third section draws some conclusions.

1.2. Corporate accountability in Financing for Development

Since its inception, the Financing for Development (FfD) process has largely failed to integrate
adequate measures to ensure that reliance on the private sector to deliver development outcomes
does not come at the expense of human rights. The 2002 Monterrey Consensus primarily empha-
sises the positive development impacts of the private sector and prioritises the promotion and
protection of foreign investments, without any accompanying commitments to prevent any adverse
impacts from private sector activity. Despite calls from civil society for appropriate regulatory frame-
works to ensure corporate accountability,® the 2008 Doha Declaration again reflects very weak
language regarding the responsibilities of private actors, “welcoming” efforts to promote corporate
social responsibility and good corporate governance.’

Since 2008, states, international institutions and development finance institutions (DFls) have only
increased their reliance on the private sector to achieve development outcomes. And just as impor-
tantly, the business and human rights agenda has significantly advanced with the unanimous adop-
tion of the UN Guiding Principles on Business and Human Rights (UNGPs) by the Human Rights
Council in 2011 (see Box 2). The UNGPs reiterate the obligation of states to protect against busi-
ness-related human rights abuses, to respect human rights in their own business activities, and to
provide access to effective remedy when abuses occur. The UNGPs also establish the responsibility
of business enterprises to respect human rights. At the same time, the OECD Guidelines for
Multinational Enterprises (“the Guidelines”) were revised to mirror the UNGPs in its chapter on
human rights.

While the “zero draft” of the FfD3 Outcome Document has a more advanced approach to corporate
accountability than its predecessors, ' it fails to explicitly integrate the developments in international
policy on business and human rights that have occurred since the Doha Declaration. The Elements
Paper, prepared for the first Drafting Session in January, did include the UNGPs as it proposed to
“implement the UN’s Guiding Principles on Businesses and Human Rights (UNGPs) core labor stan-
dards of the ILO, and relevant environmental standards, with enforcement and accountability mech-
anisms.”" However, in the zero draft, this has been deleted. The current draft thus fails to refer to
the single most important and widely-recognised normative framework in the field of business and
human rights, the UNGPs. The zero draft does not call for the adoption of measures to fulfil states’
obligations to protect against human rights abuses of the private sector when undertaking develop-
ment activities, nor does it make any commitments to provide access to remedy for those harmed
by corporate abuse. The zero draft also lacks reference to the new process within the UN Human
Rights Council to negotiate an international treaty on business and human rights. The omission of
the UNGPs in the zero draft is in spite of the commitment “to pursue policy coherence for sustain-
able development at all levels and by all actors”.

This failure to effectively include an overall human rights approach in FfD3, particularly with regard
to the private sector, bears some resemblance to the negotiations around the UN Sustainable
Development Goals (SDGs) (see Box 3), where co-chairs of an inter-governmental Open Working
Group (OWG) admitted that they deliberately avoided explicit human rights language in the SDG
draft for fear that this would be considered too “controversial”.'? As the role of the private sector in
development increases, its adherence to human rights standards becomes ever more critical.
In order to promote international policy coherence and ensure that the private sector does not exac-
erbate poverty and inequality by undermining human rights, FfD3 must integrate a commitment by
states to adopt measures to protect against business-related human rights abuses and access to
remedy when harm occurs.
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Box 2 | International corporate accountability standards

UN Guiding Principles on Business and Human Rights and due diligence

On 16 June 2011, the UN Human Rights Council unanimously endorsed the Guiding Principles

on Business and Human Rights for implementing the UN ‘Protect, Respect and Remedy’

Framework." This policy framework comprises three core principles or pillars:

O the state duty to protect against human rights abuses by third parties, including business,
through appropriate policies, regulation, and adjudication;

O the corporate responsibility to respect human rights, which means to act with due diligence
to avoid infringing on the rights of others; and

O the need for greater access by victims to effective remedies, judicial and non-judicial.

The Guiding Principles do not create new international law obligations. Rather, they analyse the
implications of existing standards and practices for states and businesses, integrate them within a
single, logically coherent and comprehensive template, and identify where the current regime falls
short and how it should be improved. An Interpretive Guide was published in 2012 to provide
specific guidance with regard to UNGPs' second pillar.™ The concept of human rights ‘due dili-
gence’, as a principle in the corporate responsibility to respect, has gained increasing importance
as a potential tool for improving businesses’ human rights conduct, as well as providing access to
justice for victims of corporate human rights abuses. Again, human rights experts point out that
due diligence is not a replacement for states providing victims with effective redress mechanisms.
Rather: “human rights due diligence is a means by which business enterprises can identify, prevent,
mitigate and account for the harms they may cause, and through which judicial and regulatory
bodies can assess an enterprise’s respect for human rights”.” The obligation of states to take
measures to prevent, regulate, investigate and prosecute actions by business entities that violate
the rights of individuals subject to that state’s jurisdiction'® means there is thus a clear role of the
state in ensuring that the private sector complies with due diligence to prevent human rights.

OECD Guidelines for Multinational Enterprises

The OECD Guidelines for Multinational Enterprises are government-backed recommendations
to companies regarding responsible business conduct in their worldwide operations. They were
adoptedin 1976 as part of a package that consisted of the Declaration on International Investment
and Multinational Enterprises, for the facilitation of direct investment among OECD member
countries, together with four instruments related to the Declaration. The Guidelines cover a
range of topics, including human rights, employment, environment, disclosure, corruption and
taxation. In 2011, adhering governments'” updated the Guidelines, introducing substantial new
provisions in areas such as human rights, due diligence and supply chain responsibility, and were
aligned with the UNGPs. While the OECD Guidelines are not legally binding on companies,
adhering governments are required to ensure that these guidelines are implemented and
observed.

What distinguishes the OECD Guidelines from other corporate responsibility instruments and
mechanisms is that they have a dispute resolution mechanism for resolving conflicts regarding
alleged corporate misconduct. Governments that adhere to the Guidelines must establish a
National Contact Point (NCP) to promote these Guidelines and to handle complaints against
companies that have allegedly failed to adhere to the Guidelines’ standards. Although not
binding, a complaint can lead to mediated dialogue between the complainants and companies
in question. This process can result in clarification of facts, changes in corporate policies and
practices, compensation or other forms of remedy for the victims of the abuse, and recommen-
dations for improved implementation of the Guidelines.
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Box 3: Post-2015 Sustainable Development Goals (SDGs)

& corporate accountability

One of the main outcomes of the Rio+20 Conference in 2012 was the agreement by Member
States to launch a process to develop a set of SDGs, which will build upon the Millennium
Development Goals (MDGs) and converge with the post-2015 development agenda. The
outcomes of these inter-governmental debates will determine the model of development
advanced in global policy forums over the next 15 years, influencing national government prior-
ities, policies and financing decisions in areas from education to ecology, housing to health,
climate change to care work.'®

From a human rights perspective, the draft SDGs are an improvement compared to MDGs. The
goals are intended to be universally applicable and many of the draft goals and targets are like-
wise more aligned with human rights obligations. Unfortunately, however, the draft SDGs fail to
effectively commit to improving corporate accountability. The OWG makes no commitments that
clarify the human rights responsibility of the private sector. While the private sector is recognised
as an important actor in the global partnership for sustainable development, its responsibilities
and accountability are not clearly integrated. A clear reference to the UNGPs is also absent."?

There are several cross-cutting issues related to the UN Business and Human Rights framework that
pose fundamental questions for the FfD3 negotiations. However, this policy paper is unable to
address these due to its limited scope. Table 1 below clarifies these limitations.
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Table 1: Limitations in scope of the present policy paper

Cross-cutting issues

‘Do no harm’ versus 'doing good’

The corporate responsibility to respect, as laid down in the UNGPs, tends to focus exclusively on the obli-
gation to avoid doing harm. In the context of private sector development and FfD3, the question about
whether this approach is sufficient and whether companies should not also have positive human rights obli-
gations both become more urgent. However, this paper does not address this important discussion on
potential obligations of corporations to protect and fulfil human rights. Instead, it is limited to the negative
human rights obligations of companies.

Binding or voluntary rules

There is currently no globally binding instrument for corporate accountability for human rights violations.
Most soft law instruments, such as the UNGPs, suffer from significant implementation gaps with virtually no
effective enforcement mechanisms and weak incentives for compliance, for governments as well as for the
private sector. However, the distinction between binding and non-binding human rights obligations for busi-
nesses is somewhat blurred as, for example, several governments have begun to impose human rights
requirements for companies receiving state aid. Corporate accountability initiatives should therefore not
necessarily be seen as purely voluntary — and certainly not without consequences for non-compliance. Such
initiatives should be understood as a piece of the overall regulatory context and framework that defines
them.

Domestic or extraterritorial regulation

This paper does not discuss whether or to what extent states have an active obligation to regulate the extra-
territorial activities of businesses domiciled in their territory and/or jurisdiction.?’ Rather, it takes a pragmatic
approach in assuming that states are not prohibited from doing so (provided there is a jurisdictional basis).
There are numerous uncontroversial and accepted measures that states can (and sometimes do) take that
would benefit the human rights conduct of domestically incorporated companies operating abroad.

Policy coherence and space

OHCHR has noted, “Policy coherence, particularly human rights policy coherence, will be critical for the
successful implementation of the post-2015 development agenda. This will entail taking measures to ensure
coherence between current international legal regimes for trade, finance, and investment on the one hand
and norms and standards for labour, the environment, human rights, equality and sustainability on the other
hand.”?" The current paper does not address this issue in detail, but the authors note that, in the context of
international economic relations, the link between taxes, trade and investment treaties and human rights
focuses on international trade and investment agreements potentially hampering the policy space of signa-
tory states to ensure that the human rights of their citizens are protected, respected and fulfilled. Countries
should maintain — under all circumstances - the freedom to regulate in the public interest (e.g. respect,
protect and fulfil human rights).
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2. Comments on zero draft of
the FID3 Outcome Document

This section provides comments and specific recommendations on the FfD3 zero draft. The comments
focus only on those sections that are most relevant for corporate accountability, namely:

1 the preamble;

domestic public finance;

domestic and international private business and finance;

trade; and

ga b w N

systematic issues.

2.1. Preamble

The current preamble states that policy framework and incentives must ensure that private invest-
ment is aligned with sustainable development, norms and standards. As the UN OHCHR states:

“In working together, States and businesses should incorporate social, environmental, labour,
human rights and gender equality considerations into their activities and subject public
private partnerships to human rights safeguards and rigorous due diligence, including human
rights impact assessments. Businesses can thereby identify, prevent and mitigate any risk of
adverse human rights impacts. “%?

The current text should be amended to make clear that regulatory frameworks should be put in
place to ensure corporate respect for human rights. At the very least, this should involve making
explicit reference to the UNGPs. Measures should be developed at the national and international
level to align business activities with observance of human rights, in particular regarding the state
duty to protect human rights, the corporate responsibility to respect human rights, and the need for
access to effective remedies for victims.

Paragraph  Proposed text change

1 We commit to ensure gender equality and promote-and respect, protect and fulfill all human
rights, including the right to development, in a world where all people are able to raise their

standards of living through decent work and productive livelihoods, while preserving the
planet for our children and future generations.

14 Public policies must provide the enabling environment, as well as the policy framework and
incentives to ensure that private investment is aligned with sustainable development, norms
and standards, including the UN Guiding Principles on Business and Human Rights.

2.2. Domestic public finance

Domestic tax revenues are an important financial resource for states in relation to their duty to
protect and fulfil human rights. Tax revenues are essential in providing health care, education, infra-
structure and other public interest goods. The extent to which countries are able to raise sufficient
tax revenues is therefore of major importance. The ability of countries to mobilise these domestic
financial resources can be affected by the tax policies of other countries or regions. States, therefore,
have a responsibility to ensure that their tax policies do not adversely impact the tax base of other
states and their ability to raise sufficient financial resources for development:
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“States should take measures to ensure that business enterprises that the State is in a position
to regulate, including legal, accounting and other specialized firms that assist in tax abuse,
do not participate in or facilitate tax abuse or illicit financial flows, given that they have a
detrimental impact on the realization of economic, social and cultural rights.”?*

Multinational corporations exploit differences in states’ tax policies and treaties in order to shift their
profits and thereby avoid paying taxes. These practices of tax avoidance and evasion, account for a
major proportion of illicit outflows from developing countries.?* It could be argued that tax avoid-
ance and evasion are robbing countries of their financial resources to fulfil and protect human rights
for their people. According to the OECD Guidelines, corporations should not only comply with the
letter of tax laws, but also with the spirit of such laws.?®

Tax avoidance and evasion are facilitated to a great extent by an environment of secrecy. Corporate
information on structure and ownership can be easily hidden in many jurisdictions around the world.
Reporting and disclosure of tax payments, disaggregated by each country in which a company is
incorporated, is not mandatory for all companies. Enhancing fiscal transparency would enable a fair
assessment by all stakeholders of governments’ and corporations’ practices regarding taxation.

It is positive that the domestic public finance chapter of the zero draft states that sustainable develop-
ment should be incorporated as an objective in all tax and revenue policies and that countries should
work together to strengthen transparency (by making certain crucial information public, including
public country-by-country reporting by multinational enterprises and public beneficial ownership
registries) and to end harmful tax competition. However, several crucial elements are not yet included,
most importantly that states should not breach international human rights obligations with their fiscal
policies, incentives or tax treaties. They should not undermine sustainable development and human
rights commitments by harming the domestic resource mobilisation of other countries.

Domestic public finance

Paragraph  Proposed text change

18 We also agree to incorporate sustainable development, human rights and promote equity,
including gender equality, as an objective in all tax and revenue policies, including incentives we
give to domestic and foreign investors, and tax treaties and agreements. At a minimum, this

requires that such policies do not affect the ability of other States to raise sufficient domestic

resources to fulfil their human rights obligations.

23 We agree to implement the Extractive Industries Transparency Initiative (EITI) and adopt laws
requiring contract and revenue disclosure to ensure full public disclosure of natural resource

revenues of all types.

25 We recognize that there are limits to how much governments can individually increase reve-
nues in our interconnected world. In order to ensure our tax policies do not adversely impact

the tax base of other States, we will undertake impact assessments of such policies and treaties.

Since tax base erosion is also caused by the practices of the private sector, we will oblige multi-

national enterprises to refrain from participating or facilitating tax abuse. We thus commit to a

global campaign to substantially reduce international tax evasion through more concerted
international cooperation. We agree to work together to strengthen transparency and adopt
pending policy innovations, including: publicly disclosed country-by-country reporting by multi-

national enterprises, to include, at a minimum, staff numbers, turnover, profit and loss before

tax, tax expenses, cash taxes paid, and public subsidies received in every country of operation

and incorporation; public registries of beneficial owners of companies, trust, funds and similar

legal structures; and multilateral, automatic exchange of tax information, with assistance to
developing countries, especially the poorest, as needed to upgrade their capacity to partici-
pate. We agree to work through relevant fora to end harmful tax competition. We call on
competing countries to engage in voluntary discussions on tax incentives in regional and inter-
national fora, which can also stimulate cooperation to stem illicit financial flows. We agree that
all tax incentives granted to foreign investors should be transparent and open to judicial over-

sight, so as to ensure the accountability of such fiscal policies.
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2.3. Domestic and international private business and finance

Private business activity and investment can contribute to development. However, it is also broadly
recognised that business activity can result in human rights abuses, leaving people worse off and
exacerbating poverty and inequality.?® As described earlier, the UNGPs reiterate the obligation of
states to: protect people from human rights abuses committed by third parties, including business
enterprises; establish the responsibility of business enterprises to respect human rights; and require
that those harmed have access to remedy. Creating the right enabling conditions for private sector
investment, then, requires that states and development finance institutions adopt binding standards
for business enterprises that ensure respect for human rights and provision of remedy to those
harmed, if and when abuse occurs. Most legal and policy frameworks are deficient in both aspects,
which led, in part, to the support for a resolution adopted at the UN Human Rights Council last June
to establish an open-ended intergovernmental working group with the mandate to elaborate an
international legally binding instrument on Transnational Corporations and Other Business
Enterprises with respect to human rights.?

Given the significance of the developments in this field since the adoption of the Doha Declaration,
references to the UNGPs and the OECD Guidelines are conspicuously absent in this section of the
zero draft. It is necessary — but not sufficient — for states to commit solely to protecting the labour
standards of the International Labour Organization (ILO) and key Multilateral Environmental
Agreements, as currently reflected in the draft. States should also adopt measures to ensure that
business enterprises respect the International Bill of Human Rights and, where the activities could
result in impacts on specific groups or populations, other UN instruments that protect the rights of
indigenous peoples, women, children, minorities and migrant workers, among others.

Of particular importance for this section is the recognition that the UNGPs and OECD Guidelines
apply to the financial sector. The OHCHR, the UN Working Group on Business and Human Rights,
and the OECD have confirmed that financial institutions can cause, contribute and be directly linked
to human rights abuses.?® To fulfil their human rights responsibilities, financial institutions must
undertake human rights due diligence on their investments. This includes accounting for and
reporting on (potential) impacts caused by or directly linked to their investments. Along these lines,
states are advised to commit to implementing mandatory, standardised reporting standards for
companies listed or incorporated in their territory or jurisdiction. There is a clear trend in this direc-
tion. Building on existing reporting requirements in countries like Denmark, France, Spain, Sweden
and the UK, a new European Union directive?” adopted in September 2014 now requires all large
European companies to provide mandatory environmental, social and governance (ESG) disclosure.
In the US, the Dodd-Frank Act requires ESG and due diligence disclosure for all companies with
conflict minerals from the Democratic Republic of Congo (DRC) in their supply chain. The FfD3
Outcome Document should embrace and build on these trends.

Even development finance that intends to support small- and medium-sized enterprises (SMEs)
through financial intermediaries can result in human rights impacts. The International Finance
Corporation (IFC), which channels a significant percentage of its lending through financial interme-
diaries (FIs)*® — purportedly to support SMEs — has come under significant criticism for its failure to
ensure that lending by its Fls does not result in harm.*' An audit undertaken by the IFC's independent
accountability mechanism, the Compliance Advisor Ombudsman (CAO), found that, “IFC knows
very little about potential environmental or social impacts of its [financial market] lending.”*2 If IFC
cannot be relied upon to prevent harm in its Fl lending, states should not encourage channelling
development finance through the financial sector in the absence of a robust regulatory framework
that requires transparency and compliance with environmental and human rights standards.

FINANCE FOR DEVELOPMENT ForUM & SOMO
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Domestic and international private business and finance

Paragraph  Proposed text change

38 At the same time, we acknowledge the responsibility of governments to develop regu-
latory systems to align business incentives with sustainable development and protect
against business-related human rights abuses and environmental harm.

39 We support the many initiatives to formulate and adopt principles for socially and envi-
ronmentally responsible investment and business activities, including the UN Guiding

Principles on Business and Human Rights and OECD Guidelines for Multinational

Enterprises and invite actively encourage businesses to sign on to and apply these prin-
ciples. Such principles should also address business’ role in preventing and fighting
corruption. We welcome the work by the United Nations Conference on Trade and
Development (UNCTAD), the United Nations Environment Programme (UNEP), CFS,
the Global Compact, amongst others in this regard. We also recognize that each industry
faces its own opportunities and challenges in contributing most constructively to
sustainable development. We therefore undertake to work with industry groups,
national regulators and international accounting standard-setting bodies to identify
industry-level metrics that could frame generally accepted sustainable development
accounting principles, consistent with international goals and targets for sustainable
development. We will work-towards commit to unifying and strengthening the various
initiatives on responsible financing, identifying gaps, and strengthening the mechanisms
and incentives for compliance and provision of remedy.

40 These initiatives should be complemented by appropriate national regulations, in line
with national strategies. We agree to create strong regulatory frameworks on ESG prac-
tices, and commit to effectively implement including mandatory integrated country-by-
country ESG reporting for targe—companies all publicly listed companies and asset
managers, to-be-adopted by 20xx. To better align business practices with sustainable
development, we will adopt regulatory frameworks that foster a dynamic and well-func-

tioning business sector, white-protecting-tabour-rights-and-environmentat-and-hea

ey

Agreements: We commit to effective implementation of the UN Guiding Principles on
Business and Human Rights, the OECD Guidelines for Multinational Enterprises, the

core labour standards of the ILO, and key Multilateral Environmental Agreements, and

the establishment of effective mechanisms for providing remedy for those harmed by
corporate activities. We will adopt policies to internalize externalities, such as the
“polluter pays principle”, through a combination of taxation, regulation and other

measures, in line with national strategies.

41 We acknowledge the importance of robust regulatory frameworks that encompass all
financial intermediation, from microfinance to international banking. We will work to
ensure that our policy and regulatory environment supports financial market stability,
while promoting access to finance, in a balanced manner that ensures respect for human

rights. We will also work to design capital markets regulation that promotes incentives
along the investment chain that are fully aligned with long-term performance and
sustainability indicators.

2.4. International trade for sustainable development

“Trade should be about exchange, with ecologically and culturally distinct regions equitably sharing
their products, skills and creativity. But in recent decades, trade has become less about exchange of
goods and more about eliminating social and environmental safeguards in pursuit of corporate
profit.”** Trade and investment agreements can harm the ability of states to adopt policies in the
interest of human rights, development and the environment. The zero draft commits to “carry out
negotiation and implementation of trade and investment agreements in a transparent manner to
ensure that trade and investment treaties do not constrain domestic policies to reduce inequality,
protect the environment or ensure adequate tax revenues. “** While this is a step forward compared
to current practices, there is an urgent need to ensure that all trade and investment agreements are
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guided by mandatory ex-ante and ex-post human rights impact assessments, as proposed by the
previous Special Rapporteur on the right to food, Olivier De Schutter.? There is also a need to make
sure it is in line with the Elements Paper that proposed to “commit to human rights impact assess-
ments of all trade and investment agreements” and to “elaborate and implement binding environ-
mental, social and human rights standards”.

It is positive that the zero draft also commits to “strengthen safeguards in investment treaties, espe-
cially by proper review of investor-state-dispute-settlement (ISDS) clauses, to ensure the right to
regulate is retained in areas critical for sustainable development.”* However, this language does not
go far enough. It does not extend to investment protection chapters of trade agreements, which
often include ISDS. Regardless, ISDS is a high-risk, parallel legal system and should be abandoned
altogether, especially as alternative options (insurance and state-to-state dispute settlement) are
available. UNCTAD is currently in the process of assisting Member States to review investment
agreements to bring them in line with human rights and sustainable development objectives. The
FfD3 conference should reinforce UNCTAD's initiative in advance of UNCTAD XIV in 2016.3

International trade for sustainable development

Paragraph  Proposed text change

81 We will carry out negotiation and implementation of trade and investment agreements in a
transparent manner to ensure that trade and investment treaties do not constrain domestic
policies to reduce inequality, protect the environment or ensure adequate tax revenues. \We
commit to undertake international sustainable and human rights impact assessments of all

multilateral, plurilateral and bilateral trade and investments agreements, and to elaborate and

implement international binding environmental, social and human rights standards in all trade

and investment agreements. We will strengthen safeguards in investment treaties, especially

by proper review of investor-state-dispute-settlement (ISDS) clauses, to ensure the right to
regulate is retained in areas critical for sustainable development and human rights, including
health, the environment, employment, infrastructure (including electricity and transport),
public safety, macro prudential regulations and financial stability. We ask UNCTAD to continue

organising consultations with Member States to review investment agreements and ways to

bring them in line with sustainable development objectives.

2.5. Systemic issues

States support the private sector through export credit agencies, official investment insurance or
guarantee agencies, development agencies and development finance institutions. States maintain
their human rights obligations when participating in those institutions and should require that those
institutions and the business enterprises they support undertake human rights due diligence.®
Those institutions should refuse to finance any activity that would have impacts that are inconsistent
with human rights standards. Currently, if they require anything, these institutions usually require that
private sector clients comply with the IFC's Performance Standards on Environmental and Social
Sustainability. However, notably, those standards do not require assessment of impacts to human
rights. Although most multilateral development banks (MDBs) and few national development finance
institutions (DFls) have created grievance mechanisms to receive complaints from those harmed by
the projects they finance, those mechanisms lack the authority to ensure that the victims receive
remedy, relying instead on the political will of the management or governing board to respond to
findings of non-compliance. Experience has demonstrated that this will is lacking.

FINANCE FOR DEVELOPMENT ForUM & SOMO
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Systemic issues

Paragraph  Proposed text change

98 We encourage all international and national development finance institutions to align their
business practices with sustainable development objectives and the UNGPs, including through
assessments of their impact on the enjoyment of human rights, including indigenous peoples’
rights, progress toward gender equality, and ESG targets that they have adopted. We call on
all international and national development finance institutions to establish grievance mecha-

nisms empowered to provide remedy to anyone harmed by the activities they finance.

3. Conclusion

Under international law, states are the primary duty bearers for protecting, respecting, and fulfilling
human rights. Given the disproportionate impact businesses have on virtually all human rights, the
extent to which states are willing to adopt regulatory frameworks at the national and international
levels that protect against business-related human rights abuses and provide remedy for those
harmed can make or break sustainable development objectives. In the last few years, the business
and human rights agenda has evolved significantly with the 2011 adoption of the UNGPs. The
absence of any explicit reference in the zero draft of the FID3 Outcome Document to the UNGPs or
or any binding standards for business enterprises that ensure respect for human rights and provision
of remedy to those harmed, is unacceptable and should be corrected.

This policy paper proposes specific changes to the text that must be adopted in the FfD3 Outcome
Document to ensure that the private sector contribution to development respects human rights and
the environment. Our recommendations focus on: (1) the state duty to ensure that fiscal policies,
incentives or tax treaties do not undermine human rights and sustainable development; (2) operation-
alisation and implementation of the UNGPs, including mandatory reporting and access to remedies;
(3) making trade and investment agreements consistent with human rights by assessing their impact
on people and the environment; and finally (4) the state duty to ensure that human rights due dili-
gence is undertaken when financing the operations of the private sector through a DFI or otherwise.

Ensuring that framework for development finance is consistent with existing human rights and corpo-
rate accountability standards should be one of the key efforts in the run up to FfD3 in Addis Ababa.
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