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The Registrar of the Supreme Court
The Supreme Court of the United Kingdom
Parliament Square
London
SW1P 3BD
18 January 2018

Dear Lord and Lady Justices,

RE: Rule 15 submission to the Supreme Court regarding AAA & Others v Unilever Plc and Unilever
Tea Kenya Limited A2/2017/0721

The NGO co-signatories to this letter have developed extensive expertise on the rights of victims of
serious human rights abuses (including victims of torture, and sexual and gender-based violence) to
an effective remedy and full and adequate reparation. The human rights issues raised in AAA & Others
v Unilever Plc and Unilever Tea Kenya Limited A2/2017/0721 are of the kind central to this work.

A. Background

This case concerns claims brought by tea workers against Unilever PLC (Unilever) in which they seek
redress for gross human rights violations which they suffered in Kenya whilst they were employees of
Unilever Tea Kenya Limited (UTKL), as a result of violence against them following the 2007 elections.

The Appellant tea workers contend that Unilever owed them a duty of care and that this duty was
breached. In February 2017, Laing J found at first instance that there was a sufficient degree of
connection between Unilever and the Appellants to satisfy the text of proximity, however, in the
circumstances, there was no ‘real issue’ to be tried (within the terms of CPR Practice Direction 6B,
para. 3.1(3)(a)), so no duty of care was owed. The case was dismissed by Laing J prior to disclosure,
service of a defence, or the testing of witness evidence at trial. On appeal, Laing J's finding on proximity
was overturned. The Court of Appeal dismissed the Appellants’ claim in full on the basis that there
was insufficient evidence that Unilever was responsible for the failings of UKTL.

The seriousness of the abuses is evident from the Court of Appeal’s conclusion that

...rioters invaded the [Unilever Tea Kenya Limited (UTKL)] plantation in large armed mobs and
targeted people... including the [claimants]. The mobs committed murders, rapes and other
violent assaults and damaged property.*

Laing J found at first instance that ‘there is cogent evidence... that the Cs [Claimants] will not get
substantial justice in Kenya’ and face a real risk of ‘violence and intimidation’ in their home

1 AAA & Others v Unilever PLC and Unilever Tea Kenya Limited [2018] EWCA Civ 1532, at §11.



jurisdiction.? Notwithstanding these findings, the Court of Appeal held that any trial should take place
in Kenya. As submitted by the Appellants in their application for leave to appeal, these UK proceedings
represent ‘the only potential avenue for legal remedy.’?

B. The right to reparation under international law

We respectfully submit that the Supreme Court should consider the UK’s obligations under
international law when considering whether to grant this application for leave to appeal.

The Permanent Court of International Justice (PClJ) held in the landmark Chorzéw Factory case in 1928
that it is ‘a principle of international law, and even a general conception of law, that any breach of an
engagement involves an obligation to make reparation.’* Consistent with the classical understanding
of international law as a set of rules applicable to States in their relations to each other,” the
international law of reparation for human rights and international humanitarian law abuses first
developed through inter-State claims, pursuant to the law on injury to aliens and diplomatic
protection. Under this framework, the State of nationality may seek reparation from the offending
State for the violation of its rights; the injured alien is not understood to possess individual rights
separate from the State of nationality.®

Victims’ right to a remedy and reparation under international law has evolved considerably since the
1928 judgment in the Chorzow Factory case. The focus of the PClJ — and of international law at the
time — was on the rights and obligations owed by one State to another State, rather than on the
obligations of States vis-a-vis an individual. Following World War 1l, however, individuals were
increasingly recognised as subjects of international law, and as right-holders, as reflected in the
Universal Declaration of Human Rights (UDHR), adopted in 1948 as a response to the horrific crimes
committed in World War II. The right to an effective remedy and to reparation for those whose rights
have been violated has been an integral part of these progressive developments and efforts to make
the system of human rights protection effective.

The right to reparation and the corresponding obligation upon States to provide reparation is now
widely acknowledged by international treaties,” international humanitarian law,® international
criminal law® and other international instruments.’® It is a ‘well-established and basic human right’!?
and is firmly embodied in human rights treaties to which the UK is signatory, including the UN
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.*?
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The right to reparation obliges States to ensure that victims of gross human rights violations, such as
the Appellants in this case, are able to obtain reparation in law and in practice, including in situations
where the entity responsible is a non-state actor such as a corporation. States are obliged to remedy
human rights violations to the fullest extent possible.

The UN Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian
Law (the UN Basic Principles on Reparation)'® provide further content to the State’s obligations.
Paragraph 3 provides that the scope of the obligation to respect and implement international human
rights law includes, inter alia, a duty to ‘[p]rovide effective remedies to victims, including reparation’,*
‘...irrespective of who may ultimately be the bearer of responsibility for the violation’.'> Paragraph 11
provides that the duty to provide effective remedies in turn includes a duty to provide victims with
‘effective access to justice’, and paragraph 15 states that, if found liable, non-state actors (such as the
respondent company in this action) ‘should provide reparation to the victim’.?® As emphasised in the
preamble of the text, the UN Basic Principles on Reparation do not ‘entail new international or
domestic legal obligations, but identify mechanisms... for the implementation of existing legal
obligations under international human rights law and international humanitarian law.’*’

In terms of this ‘right to remedy’, it is worth noting that the UN Guiding Principles on Business and
Human Rights (UNGPs),*® unanimously endorsed by the UN Human Rights Council in 2011,*° provide
that:

States should take appropriate steps to ensure the effectiveness of domestic judicial
mechanisms when addressing business-related human rights abuses, including considering
ways to reduce legal, practical and other relevant barriers that could lead to a denial of access
to remedy.®°

In response, the UK Government’s national action plan on business and human rights states that it will
‘continue to ensure that the UK provides access to judicial and non-judicial remedies to victims of
human rights harms linked to business activity.” %

The UK has a duty, binding in international law, to comply with treaties to which it is a State party. We
submit that there is an ensuing general duty of the courts, as a public organ of the State, to act so far
as possible in a manner consistent with the UK’s international obligations.?? The efficacy of the
international treaties to which the UK is signatory (and, by extension, of the UN Basic Principles on
Reparation), depends on the loyal observance by states of the obligations they have undertaken and
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on the readiness of all exercising authorities (whether legislative, executive or judicial) to seek to act
consistently with these obligations so far as they are free to do s0.2

UK courts should, so far as they are free to do so (that is, so far as this does not contradict domestic
law), seek to act in a manner consistent with the obligations of the State which are binding in
international law. Whilst international treaties do not form part of UK law, and it is acknowledged that
UK courts apply domestic law and not international treaties, ‘there is a strong presumption of
interpreting domestic law in a way which does not place the UK in breach of an international

obligation’.?

The obligation to apply the law in a way which respects the right to access to justice and right to
reparation is, we submit, enhanced when, as in the present case, opportunities to obtain access to
justice abroad are restricted or non-existent.?

C. The dismissal of the case prior to a full hearing hinders the Appellants’ ability to obtain
justice and reparation

In the present case, the Appellants’ claim has been dismissed at an interlocutory stage. This decision
has been called into question by the Claimants both in their appeal to the Court of Appeal and in their
appeal to the Supreme Court. We understand that no Defence has yet been filed, that witnesses have
not yet been cross-examined, and that the Respondents have failed to provide disclosure in response
to specific requests from the Appellants (still less that there has been a full process of disclosure). In
the circumstances, therefore, the full evidential picture could not have been available to either court.

The events that gave rise to this case included torture and other gross human rights violations. We
submit that when considering the question of whether this case should have been dismissed at an
interlocutory stage, the Supreme Court should be cognisant of the international law right to a remedy
and right to reparation. The Court should, so far as it is free to do so, interpret domestic law (including
that allowing a dismissal of the case at an interlocutory stage) in a way which does not place the UK
in breach of its obligation to respect these rights under international law.

Further, the House of Lords held in R v Lyons that summary procedures ‘ought not to be applied to an
action involving serious investigation of ancient law and questions of general importance’.?® We
submit that the question of whether or not there is corporate responsibility for the human rights
violations suffered by the tea workers is a question of general importance. We submit that Laing J's
decision at first instance to dismiss the claim before a full hearing of the evidence has, in effect, denied
the Appellants access to justice and, in turn hindered their ability to realise their right to reparation
because it has deprived them of the opportunity to present their case supported by the relevant
evidence. It is often the case that additional evidence emerges as result of the disclosure process, yet
this case was concluded before that stage was reached.

In addition, the premature dismissal of the case may unwittingly serve to reinforce the general climate
of impunity that has prevailed in Kenya for the crimes arising from the post-election violence. Due to
lack of cooperation from the Kenyan Government and allegations of witness interference, the cases
brought before the International Criminal Court against senior government officials, including the
President and Vice-President, have either been withdrawn by the Prosecutor or terminated by the
Court and none has been determined on the merits.?’” The Kenyan authorities have convicted only a
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handful of individuals for crimes of sexual violence related to the post-election violence,?® and cases
before the Constitutional Court have been marred by delays.?® The limited number of convictions for
sexual violence offenses mirrors the broader context in which the Kenyan authorities have shown
apathy and reluctance to initiate genuine, credible, and effective measures to investigate, prosecute,
and punish perpetrators of the violence.*

D. The Court of Appeal’s decision also has the potential to erode the right to remedy for other
victims of human rights abuses

The UN Guiding Principles on Business and Human Rights (UNGPs)3! emphasise that the state duty to
protect human rights sits firmly alongside the responsibility of multi-national corporations to respect
human rights. The UNGPs similarly stress the importance of access to a remedy. This is principally an
obligation on States under Principles 25 and 26 of the UNGPs, however, crucially, corporations also
have the following obligation under Principle 22:

Where business enterprises identify that they have caused or contributed to adverse impacts,
they should provide for or cooperate in their remediation through legitimate processes.

The commentary on Principle 22 states that a company’s ‘responsibility to respect human rights
requires active engagement in remediation, by itself or in cooperation with other actors’, typically
requiring ‘cooperation with judicial mechanisms.’

International standards such as the UNGPs, whilst not binding, are useful in setting out expected
standards of conduct, and may be relevant to the court in considering the question of remedy. In this
regard, we understand that Unilever has not provided to the Claimants various documents that they
have requested, and that, by seeking disposal of this matter at this early stage of the proceedings, has
effectively prevented the court from having the opportunity to determine the company’s
responsibilities.

We submit that the ‘cooperation with judicial mechanisms’ required of corporations under Principle
22 should require a positive commitment from corporations to cooperate with early disclosure
requests and not to risk obstructing access to the very remedies the UNGPs are designed to promote.

E. Conclusion

This case offers an important opportunity for UK courts to engage on the issue of parent company
liability for acts and omissions of their foreign subsidiaries, and the ability of victims to obtain redress
for human rights violations suffered as a result. We submit that the Supreme Court should take the
opportunity to grant permission to appeal, reach a determination on the issues in dispute, and thus
enable the possibility of a full examination of the issues and evidence at trial.

Please note that, in accordance with Rule 15(2), Practice Direction 3 (3.3.17) and Rule 6, a copy of this
letter was served on the following by first class post on 18 January 2019:

(1) the Appellants (via their Solicitors: Leigh Day, Priory House, 25 St John’s Lane, London EC1IM 4LB
(Ref: DLE/88988/1));

(2) the Respondents (via their Solicitors: DLA Piper UK LLP, 3 Noble Street, London EC2V 7EE (Ref:
AKJ/SMCM/114875/12022)).
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Manager (Research & Advice)
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Executive Director
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