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Responsible disengagement
in the time of corona

“Always remember that the most important
thing in a good relationship is not happiness,
but stability.”

Gabriel Garcia Marquez, Love in the Time of Cholera

The COVID-19 pandemic is a global crisis that has
impacted people, governments, and economies alike.
Understandably, much attention is focused on pains felt
at home: rapidly rising infection and death rates, growing
unemployment, and prospects of low economic forecasts
impacting salaries and pensions for years to come. Yet

it is critical in such a time of crisis for companies and
policy-makers alike to understand and address the health
and economic impacts COVID-19 is having on the workers
that sustain the supply chains that feed, clothe, house
and provide for the world. Workers in sectors such

as textile, garment, mining, technology, transport,
construction and hospitality are facing severe impacts
from the COVID-19 virus and associated crisis. These

are impacts that society must not tolerate.

As the COVID-19 crisis has gripped economies, companies in
some hard-hit sectors are suddenly faced with vital decisions
about whether to remain in supply chain relationships or
to disengage from those business relationships to protect
their profitability. Disengagement from business relation-
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ships can take a variety of forms. As a response to demand-
side shocks (for example, due to a sudden drop in
demand), it can range from simply breaching contracts to
the cancelation, suspension, amendment or postponement
of orders that had already been made or planned. As a
response to supply-side shocks (for example, due to the
fact that a supplier can no longer meet contractual commit-
ments to deliver products because its factories have been
forced to close by a government-imposed lockdown),
disengagement can take the form of refusing to pay for
orders not received or terminating the relationship in

order to find another supplier that can deliver the product.
Disengagement in all of these forms has consequences

for communities, workers and their families that depend

on the income from the economic activity and enjoy little
to no other safety net or social protection. Adverse impacts
from disengagement that are already being experienced

in many countries include loss of jobs and income for
hundreds of thousands of workers, which can have ripple
effects on the rights to health and education for workers
and their families."

Two of the most authoritative international normative
standards for responsible business conduct — the OECD
Guidelines for Multinational Enterprises (OECD Guidelines)
and the UN Guiding Principles on Business and Human  ©
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Rights (UNGPs) — recognize the adverse human rights impacts
that can result from disengagement and stress the need

to prevent these. Furthermore, they expect companies that
do disengage from business relationships to do so in a way
that is responsible and avoids additional negative impacts
on workers and communities. Even when disengagement is
prompted by external events such as a public health crisis
- indeed, perhaps more then, given the greater risks to
people at such times — the international standards insist
that companies must act responsibly and continue to respect
the human rights of workers across their value chains.

SOMO previously explored the meaning of responsible
disengagement, as well as the decision-making process
and normative expectations associated with it, in its 2016
discussion paper, Should | stay or should | go?.2 The present
paper provides deeper exploration and analysis of what
responsible disengagement means in the context of the
global public health crisis and economic shock caused by
the COVID-19 pandemic.

Even before the pandemic broke out, the majority of workers
in global manufacturing supply chains faced barriers or risks
to their human rights as a result of conditions in current
unsustainable supply chain business models. Most of these
workers were already subjected to unstable contracts, long
working hours, very low wages, dangerous work, and even
forced or bonded labour before the pandemic began.
Many faced additional risks due to intersecting factors of
discrimination based on their gender, ethnicity, race, caste,
age, social status, migrant or refugee status, informal
employment status, union involvement, exposure to conflict
or violence, or poverty. A high proportion of workers already
had limited or no access to health services and social
protection and few prospects of alternative employment.
This was especially serious in countries with weak or absent
state governance such as conflict-affected areas.

The COVID-19 virus has exacerbated these governance
gaps and risks further locking workers in unacceptably
precarious conditions. The impacts of the COVID-19
pandemic are deep, far-reaching and occurring at an
unprecedented pace. On one level, the virus has helped
clarify which workers are particularly important to enable

a public response to the pandemic: those producing food
for example, or certain textile and plastic materials needed
for medical supplies. For these workers still required to
engage in production, adequate health and safety protection
is often not available?, forcing them to make an impossible

Responsible disengagement in the time of corona

choice between risking their health and feeding their
families. There is evidence that some companies have
retaliated against workers advocating for safer conditions
when forced to continue working.*

Other businesses and sectors have been impacted by the
economic fall-out of the virus in different ways. Companies
across numerous sectors whose operations have been
disrupted, either by lack of demand or by government-
imposed lockdowns, have fired their own workers and/or
breached, cancelled or delayed contracts, forcing their
business partners to do the same®. As a result, many workers,
especially those at the upstream tiers of supply chains, find
themselves unemployed without warning and adequate
severance packages, leading to increased human rights risks.
Risks of unemployment are particularly serious in areas already
exposed to conflict, and in fact exacerbate such conflict.®

Loss of economic livelihood can be deadlier for more
people than COVID-19 itself, and every effort to avoid this
is essential to ensure a future sustainable economic system
that protects human rights of the people who are its life-
blood. The sections below outline how companies should
avoid or mitigate adverse impacts from disengagement.

The OECD Guidelines and UNGPs deal with disengagement
decision-making in the context of business responses to
human rights impacts across their business relationships.
When a supplier company is violating labour rights, the
norms suggest that disengagement should be a credible
option that companies can use to increase leverage and
improve the practices of its supplier, but that this option
should be carefully considered because of the potential
adverse human rights impacts on workers often associated
with disengagement.’

In the context of the COVID-19 crisis, it is not a human
rights violation that triggers the disengagement decision-
making processes, but rather an economic consideration
such as a drastic reduction in demand, supply or capital.
Nevertheless, the adverse human rights impacts resulting
from these disengagement decisions are just as real, if not
aggravated, by parallel pressure throughout the labour
market and insufficient access to social protection and
health care systems. In this situation, the normative
framework calls for a heightened due diligence process
focusing on the most vulnerable workers and communities:
identification, prevention and mitigation of human rights
risks to the greatest extent possible, including those risks
resulting from disengagement.? Finally, companies need
to communicate and account for actions taken.
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Both the UNGPs and the OECD Guidelines require
companies to conduct risk-based due diligence to identify
risks and prevent negative impacts resulting from all of
their actions and business decisions, which include both the
decision to produce, build or buy something as well as the
decision to stop producing, building or buying something.
Before taking the decision to suspend or end a relationship,
companies have a responsibility to consider, as part of

their due diligence required by the OECD Guidelines,

the potential negative impacts of the cancelling of orders
and/or the cessation of the business relation.

Those potential adverse impacts of irresponsible disengage-
ment on the human rights of workers and their families can
be severe. Potential adverse impacts from disengagement
include loss of jobs and income for workers, which can

have ripple effects on the rights to health and education
for workers and their families; loss of tax revenues affecting
public services; and other local social, health and economic
impacts resulting from a hasty departure. Indeed, the
cancellation of orders due to the COVID-19 crisis has already
led to massive lay-offs and a loss of income for workers
around the globe. As with the entire due diligence process,
(potentially) affected rights-holders and other stakeholders
should be meaningfully involved in the decision-making
process around disengagement.

PREVENTION

_ IS BETTER
i\ THAN i
r

_. E

With proper and genuine risk-based due diligence, a
company can avoid causing or contributing to adverse
impacts from disengagement. The most straightforward
way to prevent harmful impacts from disengagement is
actually to avoid disengaging for economic reasons.

If the due diligence process identifies that workers and
communities would face heightened human rights risks
following disengagement, the decision to disengage
should be reassessed in light of the risk assessment.
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Due diligence could lead a company to, in lieu of
disengaging, ensure financing to sustain the business
relationship during the crisis by suspending or reducing
executive pay or dividend payments to shareholders,
and/or seek loans from financiers. Companies can continue
to accept and stock orders for post-crisis consumption,

or creatively shift orders from products no longer needed
by global markets to those under increased demand,

such as medical equipment.” Where production activities
will continue, it is essential that companies help suppliers
ensure workers have adequate personal protective
equipment and working conditions in fields, factories, and
other production sites that meet World Health Organisation
guidelines for safe distancing, hand-washing, and protective
equipment.

Even if suppliers cannot continue production — for example,
because suppliers cannot ensure safe conditions or factories
are shuttered by government order — buyers can still
prevent harms by maintaining a business relationship and
finding measures to ensure workers' livelihoods are not
affected during the time no production takes place.

For instance, companies can help suppliers ensure workers
receive a salary during the period of no production through
payment for future orders, and guarantee continuation of
the business relationship when the crisis has subsided.

If prevention of impacts through avoidance of disengagement
is not possible, or if it is necessary to avoid other adverse
human rights violations being committed by the supplier,
companies are expected to take measures to mitigate the
impacts of disengagement. The OECD Guidelines insist
that mitigation is especially important when disengagement
decisions have “major employment effects, in particular

in the case of the closure of an entity involving collective
lay-offs or dismissals” where companies need to mitigate
impacts to the “maximum extent”.’® Measures to mitigate
adverse impacts include providing reasonable notice to
suppliers, workers and their representatives, and relevant
government entities of the pending disengagement,
continuing with and providing advance payments to
suppliers for orders already made before slowly reducing
orders, reducing or easing payment terms, and ensuring
continued income and health benefits to workers during
the pandemic and the reasonable absence of alternative
employment. Companies should also collaborate with other
companies, suppliers and state entities where needed to
address challenges such as ensuring safe housing for
workers previously housed in company facilities.
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The extent to which concrete intervention is requested
from companies, together with their supplier(s), depends
on the specific context and availability of social protection
coverage. In some sourcing destinations there is no or an
insufficient social safety net or unemployment insurance
coverage. Depending on the specifics, local employers may
not have been obliged to, or have refused to contribute to,
such systems. In other national contexts there is weak
government regulation and enforcement due to lack of
resources, corporate capture or corruption.” The OECD
Guidelines make clear that “a State’s failure... to implement
international human rights obligations or the fact that it
may act contrary to such laws or international obligations
does not diminish the expectation that enterprises respect
human rights”."? It is therefore even more important that
companies act responsibly to prevent adverse impacts from
disengagement in some sourcing destinations altogether
or for specific excluded groups such as migrant, informal
and home-based workers.

The OECD Guidelines and UNGPs stress that companies
should operate “in compliance with all applicable laws”,
including with regard to ending business relationships. This
means that disengagement should be done in a manner
that honours contractual and legally-mandated terms and
procedures. During the current crisis, some businesses are
seeking to evade this responsibility by improperly invoking
force majeure clauses. In fact, force majeure cannot be
claimed as an escape from contractual duties in many
cases; the specific contract phrasing may not allow it, or
COVID-19 may not, for a particular contract, actually make
fulfilment of the contract impossible as required to invoke
force majeure.’ Nevertheless many companies may be
using such claims inappropriately to avoid their legal
obligations when performance is simply less economical
or impractical.’ Businesses should refrain from breaking
contracts or abusing contract provisions to evade their
responsibilities.

The international normative framework states that if a
company fails to prevent adverse impacts by its decision

to disengage, and instead causes or contributes to such
impacts, it is responsible for remediating the impact to

the extent of its contribution. This is the case even if the
decision to disengage was prompted by external events
such as a public health crisis. Indeed, an external crisis does
not absolve a company from its responsibility to respect
human rights and thus to remediate those impacts to which
it contributed by disengaging. This also applies to adverse
impacts to which a company contributed before the
disengagement took place.
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Drawing on the authoritative, government-backed
standards for responsible business conduct contained in
the OECD Guidelines and UNGPs, these are elements of
what responsible disengagement looks like in the time
of corona:

First, given the specific nature of the crisis and the fact that
many negative impacts are shared within the same sector
and/or region, it is important for business to work together
at the industry level, together with relevant stakeholders
and governments'®. This will allow for the pooling of
resources and leverage that might allow companies to
avoid irresponsible disengagement.

Second, companies should communicate publicly about the
risks (including those from potential disengagement) they
identify following the COVID-19 pandemic and about the
actions they have taken to prevent or mitigate these
specific risks.

Third, companies should seek to avoid disengagement
for economic reasons'® altogether:
Identify and assess, in consultation with workers and
potentially affected communities, potential adverse
impact associated with a decision to cancel orders or
disengage from suppliers that cannot meet production
targets due to government-imposed lockdowns;
Evaluate all possible options for alternatives to
disengagement, which could include:
suspending or reducing executive pay or dividend
payments to shareholders in order to continue
paying suppliers and workers;
seeking loans to continue to pay suppliers;
shifting orders from products no longer needed in
global markets to those under increased demand
during time of corona;
commit to future orders and providing workers
ongoing compensation during the time of corona-
prompted unemployment, and ensure workers can
return to the same roles and seniority levels after
the crisis ends.

Where companies receive government support, they have
an added responsibility to use that to support suppliers in
countries where governments are unable to provide bailouts
to companies and workers.
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Fourth, if cancelation of supplier relations and disengagement
is absolutely unavoidable, companies should ensure it is
done responsibly:
Formulate and implement a responsible exit strategy
in consultation with potentially impacted rights-holders
and other stakeholders as well as suppliers; meaningful
consultation should be timely and regular.
Take measures to mitigate the adverse impacts of the
disengagement, which could include:
ensuring reasonable notice to suppliers, workers,
and relevant government entities of the pending
disengagement;
ensure workers continue to receive income for the
duration of the epidemic and its economic impacts;
collaborating with state entities where needed to
address challenges resulting from the disengage-
ment, such as ensuring safe housing for workers
previously housed in company facilities;
continuing with and providing advance payments
to suppliers for orders already made before slowly
reducing orders;
reducing or easing delivery terms to allow suppliers
to supply product over a longer period of time
than originally agreed upon; and
offering to provide workers training and capacity
building or microcredit to mitigate the loss of
employment.
Take measures to remediate adverse human rights
impacts caused or contributed to by the decision to
disengage, to include:
remediate impacts resulting from the disengage-
ment itself; and
remediating any unremediated adverse impacts
to employees that had been caused or contributed
to by the company prior to the disengagement.
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This paper focusses on the need for responsible disengage-
ment during the COVID-19 pandemic; however, responsible
disengagement will remain at the core of human rights due
diligence processes long after the current crisis. This crisis
shows us once again that our current globalized economy
is unsustainable and places unnecessary hardship on the
most vulnerable in our supply chains. This makes the entire
economy vulnerable and underscores the need for a just
transition towards cleaner, fairer and less volatile and
vulnerable production and consumption models.

Companies should use this crisis as a wake-up call and
begin developing a post-corona responsible business
model. This will probably entail a fundamental rethinking
and rebuilding of supply chains in a manner that ensures
business do not exacerbate the gaps in the realization of
human rights, such as the right to social security, freedom
of association and health and safety at work. When
factories reopen, it is important that deadlines for orders
are reassessed to prevent workers from working mandatory
overtime to make up for delays, and that workers facing
debts are not subjected to bonded labour schemes. Finally,
it is important to underscore that in a time of massive firing
(and rehiring), respect for the fundamental right to freedom
of association is now more important than ever. Companies
should adopt proactive strategies to ensure the pandemic
does not lead to a massive union-busting campaign in
supply chains.

The imperative transition to a fossil free — and increasingly
digitalized — economy will need to respect planetary
boundaries and workers alike. Refining our understanding
of the business responsibility to responsibly disengage, and
then subsequently responsibly re-engage in new relationships
that safeguard workers’ rights in a healthy environment,
should be the cornerstone of such a just transition. The days
of mass exploitation of workers and nature and cut-and-run
response to economic changes should be buried alongside
the COVID-19 virus.
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